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Alabama

Section 37-15-1
Purpose and intent.

The purpose of this chapter is to safeguard against injury and loss of life due to excavation or demolition and to protect underground facilities from costly damage and the interruption of utility or other services to the general public.

(Acts 1994, No. 94-487, p. 911, §1.)

Section 37-15-2
Definitions.

As used in this chapter unless the context clearly implies a different meaning:

(a) "Approximate Location" of underground facilities means information about an operator's underground facilities which is provided to a person by an operator and must be accurate to within 18 inches measured horizontally from the outside edge of each side of such operator's facility, or a strip of land eighteen inches either side of the operator's field mark or the marked width of the facility plus eighteen inches on each side of the marked width of the facility.

(b) "Blasting" means the use of an explosive device for the excavation of earth, rock or other material or the demolition of a structure.

(c) "Damage" includes, but is not limited to, the substantial weakening of structural or lateral support of an underground facility, penetration or destruction of any underground facility's protective coating, housing or other protective device, and the severance (partial or complete) of any underground facility, but does not apply to any operator's abandoned underground facility.

(d) "Demolition" means any operation by which a structure or mass of material is wrecked, razed, rendered, moved or removed by means of any tools, equipment or explosives.

(e) "Excavate" or "Excavation" means any operation for the purpose of the movement or removal of earth, rock or other material by mechanized equipment or explosive device and includes, but is not limited to, augering, backfilling, blasting, boring, digging, ditching, drilling, grading, plowing-in, pulling-in, ripping, scraping, sub-soiling, trenching and tunneling.

(f) "Excavator" means any person who engages in excavation.

(g) "Implied Easement" means any unwritten easement or right-of-way on private property required to provide utility or other services by means of underground facilities on property of the owner requesting such service.

(h) "Mark" or "Marking" means the use of stakes, flags, paint, buoys or clearly identifiable materials placed on the surface of the ground or water to show the approximate location of underground facilities.

(i) "Mechanized Equipment" means equipment powered or energized by any motor, engine, hydraulic or pneumatic device and is used for excavation or demolition work including, but not limited to, tractors, trenchers, bulldozers, power shovels, augers, backhoes, scrapers, pile drivers, drills, cable and pipe plows or other equipment used for plowing-in or pulling-in cable or pipe.

(j) "One-Call Notification System" means a non-profit corporation, a public corporation or a governmental entity which will provide a statewide notification service, for the purpose of receiving statewide telephonic toll-free notification of any planned excavation or demolition activities by excavators or other persons as set forth in Section 37-15-4 and distributing the required excavation or demolition information to its affected member operators as set forth in Section 37-15-5.

(k) "Operator" means any person, governmental agency or political subdivision, or their agents, who owns or operates a public or private underground facility which furnishes services, information or materials, or transports or transmits electric energy, light, water, steam, oil, gases, gas, mixture of gases, petroleum, petroleum products, hazardous or flammable liquids, toxic or corrosive fluids and gases or items of like nature and telecommunications, cable television, water, drainage, sewage and traffic control systems or other systems of like nature.

(l) "Person" means an individual, joint venture, partnership, association, authority, cooperative, firm, corporation, governmental entity, or any subdivision or instrumentality of that entity and their employees, agents or legal representatives; however, the term "person" does not include and no provision of this chapter shall apply to the State Department of Transportation or their officials, employees, agents or representatives while in the performance of their respective duties. Provided further, that the term does not include, and no provision of this chapter shall apply to, any county or its officials, employees, agents, or representatives while in the performance of their duties. Provided further, that such term does not include and no provision of this chapter shall apply to any excavating done by a railroad when said excavating is done entirely on land which the railroad owns or on which the railroad operates or, in the event of emergency, on adjacent land.

(m) "Underground Facility" means any cable, pipeline, duct, wire, conduit or other similar installation, installed underground or underwater, by which an operator transports or delivers materials, information, or services.

(n) "Working Day" means a 24 hour period commencing from the time of receipt of the notification, excluding Saturday, Sunday and the following nine holidays: New Year's Day, Memorial Day (observed), Independence Day, Labor Day, Veterans Day, Thanksgiving Day, the Friday following Thanksgiving Day, Christmas Eve, and Christmas Day. When any of these holidays occur on a Saturday, it will be observed on the preceding Friday and when any of these holidays occur on a Sunday, it will be observed on the following Monday.

(Acts 1994, No. 94-487, p. 911, &sect;2
Section 37-15-3
Prohibition.

No person shall excavate in a street, highway, public easement, private easement or implied easement of an operator, or on property of an operator, or conduct blasting operations, or perform demolition activities in the near proximity of an operator's underground facility without first having ascertained, in the manner prescribed in Sections 37-15-4 and 37-15-6, the location of all underground facilities in the area of the proposed excavation, blasting, or demolition; however, violation of this section shall not subject any person to the civil penalties of Section 37-15-10 provided the easement or underground facility is located on property owned by such person and such person did not have knowledge of the existence or presence of such easement or underground facility.

(Acts 1994, No. 94-487, p. 911, §3.)
Section 37-15-4
Notice of intent to excavate or demolish.

(a) A permit issued pursuant to law authorizing excavation or demolition operations shall not be deemed to relieve a person from the responsibility for complying with the provisions of this chapter. Any public agency issuing such permit shall notify the person receiving the permit of the notification requirements of this chapter; however, failure to provide such notification shall not make the State Department of Transportation subject to the penalties provided for in Section 37-15-10.

(b) Before commencing any excavation or demolition operation prohibited by Section 37-15-3, each person responsible for such excavation or demolition shall give written, telephonic or electronic notice of such intent to excavate or demolish to the underground facility operator or a "One-Call Notification System" acting on behalf of the operator at least two but not more than ten working days prior to the start of the proposed excavation and at least two working days but not more than thirty calendar days prior to the start of demolition or any blasting operations for either excavation or demolition. Written notice shall be by registered mail and shall be valid only upon receipt of the written information required by this chapter by the operator or by a "One-Call Notification System" acting on behalf of the operator.

(c) The notice required by subsection (b) of this section must contain the name, address, and telephone number of the person responsible for the excavation or the demolition and the person giving notice, the proposed starting date and time, the type of excavation or demolition operation to be conducted, the location of the proposed excavation or demolition with sufficient details to enable the operator to locate same with reasonable certainty, and whether or not explosives are to be used. In the event the location requirements of this subsection cannot be met, the excavator shall mark the route or boundaries of the site of proposed excavation or demolition by means of white as the identifying color on stakes, flags, paint, buoys or clearly identifiable materials placed on the surface of the ground or water.

(d) Notification to an operator or to a "One-Call Notification System" acting on behalf of the operator of an intent to excavate shall be valid for a period of fourteen calendar days from the proposed starting date given and the notice to demolish shall be valid for a period of thirty calendar days from the starting date given. Each person responsible for excavation or demolition shall renew with the underground facility operator or a "One-Call Notification System" acting on behalf of the operator each notice of intent to excavate or demolish at least two working days prior to the expiration date of the notice if the excavation or demolition has not been completed.

(e) When engaged in an extensive and contiguous construction, demolition or excavation activity, working agreements may be established to accomplish the intent and purpose of this chapter between operators, public agencies and contractors after initial compliance with the notification provisions of this chapter.

(f) Compliance with the notice requirements of this section is not required of any governmental entity doing maintenance work within dedicated state, county or city road rights-of-way; or of persons plowing less than 12 inches in depth for agricultural purposes; or of municipal or public corporations operating water and sewer boards, which produce, treat and sell water and provide fire protection in accordance with Insurance Service Office fire protection standards while doing work on any easements, rights-of-way or other property owned by said board or to which said board had access; or of any rural water system.

(g) Compliance with the notice requirements of this section is not required by persons or operators excavating on their own property or easement when no other persons or operators have underground facilities on the property or easement.

(h) Compliance with the notice requirements of this section is not required by operators when excavating at a depth of 18 inches or less for the purpose of extending their underground facility from an easement or right-of-way on to the property of the person to be served by these extended facilities; if in the process of the extension, no mechanized equipment is used in any excavation within the easement or right-of-way.

(Acts 1994, No. 94-487, p. 911, §4; Acts 1996, No. 96-666, p. 1127, §1.)
Section 37-15-5
Underground damage prevention program.

(a) Operators who have underground facilities within this state shall either provide an in-house program which meets the operational requirements of receiving those excavation or demolition notifications as set forth in subsections (d) to (g), inclusive, of this section or shall participate in a "One-Call Notification System"; provided, however, that any operator who has less than ten thousand customers or subscribers and who provides an in-house program which meets all of the operational requirements of receiving those excavation or demolition notifications as set forth in this chapter shall not be required to provide the services of the in-house program on working days except during the hours that the operator's offices are open to the public and may, but shall not be required to, voice record the notification calls received.

(b) Between April 18, 1994 and January 1, 1995, or any time thereafter, any non-profit corporation, public corporation, or governmental entity desiring to become a "One-Call Notification System" shall apply to the Alabama Public Service Commission for a certificate of public convenience and necessity, verifying under oath that said applicant meets the requirements of this chapter. After a public hearing on said application, if the Alabama Public Service Commission deems that said applicant meets the requirements of this chapter, and if it is found that said applicant is fit, willing and able to properly perform the services proposed and that the proposed service is or will be required by the present or future public convenience or necessity, then in such event the Alabama Public Service Commission shall issue a certificate of public convenience and necessity authorizing said applicant to commence its operation as a "One-Call Notification System". The Alabama Public Service Commission shall further have the authority, and is required, to revoke said certificate if said non-profit corporation, public corporation, or governmental entity ceases to meet the requirements as set forth in this chapter.

(c) Operators of underground pipeline facilities or a "One-Call Notification System" acting on their behalf must notify the public and known excavators of the availability and use of in-house or "One-Call Notification Systems" as required in applicable federal regulations.

(d) The person giving notice of intent to excavate or demolish shall be furnished an individual reference file number for each notification and upon request shall be furnished the names of the operators to whom the notification will be transmitted.

(e) An adequate record of notifications shall be maintained by the underground facility operator or a "One-Call Notification System" in order to document timely compliance with this chapter. These records shall be retained for a period of not less than three years and shall be made available at a reasonable cost upon proper and adequate advance request.

(f) The services of any "One-Call Notification System" acting on behalf of operators should be provided on working days at least between the hours of 8 A.M. and 5 P.M.

(g) A "One-Call Notification System" should voice record the notification telephone calls and after hours calls should at least reach a voice recording which explains emergency procedures.

(h) All operators who are members of a "One-Call Notification System" shall provide the "One-Call Notification System" with the following information:

(1) A list of cities and towns in which they have underground facilities in each county;

(2) The Townships, Ranges and Sections in each county in which they have underground facilities or for other reasons wish to receive notification of proposed excavations, demolition or blasting;

(3) Total trench or right-of-way miles of underground facilities within the boundaries of the State of Alabama updated at least once a year;

(4) The name, address, and telephone number of a person to receive emergency notifications.

(i) A "One-Call Notification System" shall promptly transmit the information received from the excavator, as set forth in Section 37-15-4, to its appropriate member operators.

(j) All operators who are members of a "One-Call Notification System" and have changes, additions, or new installations of buried facilities within the boundaries of the State of Alabama shall notify the "One-Call Notification System" of changes in the information required in subdivisions (1), (2), and (4) of subsection (h) of this section, within 30 days of the completion of such change, addition or new installation.

(Acts 1994, No. 94-487, p. 911, &sect;5.)
Section 37-15-6
Response to notice of intent to excavate or demolish.

(a)(1) Each operator served with notice in accordance with Section 37-15-4, with underground facilities in the area, shall locate or otherwise provide the approximate location of the operator's underground facilities by marking in a manner as prescribed herein prior to the proposed start of excavation, demolition or blasting. If any underground facilities become damaged due to an operator furnishing inaccurate information as to the approximate location of the facilities, through no fault of the operator, then the civil liabilities imposed by this chapter do not apply.

(2) In lieu of such marking, the operator may request to be present at the site upon commencement of the excavation, demolition or blasting.

(3) When an excavator encounters an unmarked underground facility on an excavation site where notice of intent to excavate has been made in accordance with the provisions of Section 37-15-4, and attempts a follow-up or second notice relative to revising the original notice to the "One-Call Notification System" or the operator, all operators thus notified must attempt to contact the excavator within four hours and provide a positive response relative to any of their known underground facilities, active or abandoned, at the site of the excavation.

(b) When marking the approximate location of underground facilities, the operator shall follow the color code designation described herein, unless otherwise provided for by specific administrative rule or regulation promulgated pursuant to this chapter, namely:

	UTILITY OR TYPE OF FACILITY
	GROUP IDENTIFYING COLOR

	Electric Power Distribution and Transmission
	Safety Red

	Municipal Electric
	Safety Red

	Gas Distribution and Transmission
	High Visibility Safety Yellow

	Oil Distribution and Transmission
	High Visibility Safety Yellow

	Hazardous Materials, Product Lines and Steam Lines
	High Visibility Safety Yellow

	Telephone and Telegraph
	Safety Alert Orange

	Police and Fire Communications
	Safety Alert Orange

	Cable Television
	Safety Alert Orange

	Water and Irrigation
	Safety Precaution Blue

	Slurry Lines
	Safety Precaution Blue

	Sewer and Drain Lines
	Safety Green


(c) Marks or markings shall indicate the name, initials or logo of the owner and operator of the underground facility and the width of the underground facility if it is greater than two inches.

(d) The group identifying colors designated in subsection (b) of Section 37-15-6 shall not be used by any operator or person to mark the boundary or location of any excavation or demolition area. If the excavator elects to mark the proposed excavation or demolition site, the boundary or location shall be identified using white as the identifying color or with natural color wood stakes. White flags or white stakes may have a thin stripe, one inch or less of the above group identifying color, to indicate the excavator's proposed type of facility, if applicable.

(Acts 1994, No. 94-487, p. 911, &sect;6.)
Section 37-15-7
Emergency excavation or demolition.

(a) Compliance with the notice requirements of Section 37-15-4, is not required of persons responsible for emergency excavation or demolition to eliminate an imminent danger to life, health, property or public services; provided, however, that such person gives, before commencing or as soon as practicable thereafter, notice of the emergency excavation or demolition to each operator having underground facilities located in the area or to the "One-Call Notification System" acting on behalf of the operator. However, every person who shall engage in such emergency excavation or demolition shall take all necessary and reasonable precautions to avoid or minimize damage to existing underground facilities.

(b) An imminent danger to life, health, property or public services exists whenever there is a substantial likelihood that injury, loss of life, health, or public services, or substantial property loss could result before the notification and response procedures required in Sections 37-15-4 and 37-15-6 can be fully complied with.

(Acts 1994, No. 94-487, p. 911, §7.)
Section 37-15-8
Precaution to avoid damage.

In addition to the notification requirements of Section 37-15-4, each person responsible for an excavation or demolition operation designated in Section 37-15-3 shall:

(a) Conduct excavation or demolition activities so as to avoid damage to or minimize interference with existing underground facilities in and near the excavation or demolition area;

(b) Employ detection equipment or non-invasive methods to determine the precise location of an operator's underground facilities when excavation is to be done within the area marked as the approximate location of the operator's underground facilities and maintain a clearance between any underground facility and the cutting edge or point of any mechanized equipment, taking into account the known limit of control of such cutting edge or point, as may be reasonably necessary to avoid damage to such facility; and

(c) Provide such support for underground facilities in and near the excavation or demolition area, including during any backfilling operations, as may be reasonably necessary for the protection of such facilities.

(Acts 1994, No. 94-487, p. 911, §8.)
Section 37-15-9
Excavation or demolition damage.

(a) Each person responsible for any excavation or demolition operation that results in any damage to an underground facility shall, immediately upon discovery of such damage, notify the operator of such facility of the location of the damage and shall allow the operator reasonable time to accomplish any necessary repairs before completing the excavation or demolition in the immediate area of the damage to such facility.

(b) Each person responsible for any excavation or demolition operation that results in damage to an underground facility permitting the escape of any flammable, toxic or corrosive gas or liquid shall, immediately upon discovery of such damage, notify the operator and take other action as may be reasonably necessary, to protect persons and property and to minimize the hazards, until arrival of the operator's personnel, police or fire department.

(Acts 1994, No. 94-487, p. 911, §9.)
Section 37-15-10
Civil penalties.

(a) Any person who violates any provision of this chapter shall be subject to a civil penalty not to exceed $10,000 for each such violation.

(b) An action under this section shall be instigated by any person making a complaint in writing, verified by oath, that said person has reason to believe that a violation under this chapter has occurred.

(c) Prosecution of violations of this chapter shall be by district attorney or the Attorney General and shall be brought in the circuit court for the county in which the violation, or some part thereof, arose or in the circuit court for the county in which the defendant resides or maintains his principal place of business within the state.

(d) The amount of such penalties shall be dependant upon the degree of non-compliance, the amount of injury or damage caused, the degree of threat to public safety, the degree of public inconvenience caused as a result of the violation, and the number of past violations. Mitigation of the penalty may be shown by "good faith" efforts of the violator to have complied with the provisions of this chapter.

(e) All penalties recovered in such actions shall be paid into the General Fund of the State of Alabama.

(f) Any person who violates any provision of this chapter shall not be subject to payment of the assessed penalty in subsection (a) of Section 37-15-10 if they have been assessed a civil penalty for this same violation under the provisions of the Federal Natural Gas Pipeline Safety Act of 1968 or the Federal Hazardous Liquid Pipeline Safety Act of 1979 or any amendment to these acts.

(g) This chapter does not affect any civil remedies for personal injury or property damage or criminal sanctions except as otherwise specifically provided for in this chapter.

(Acts 1994, No. 94-487, p. 911, §10.)
Section 37-15-11
Liberal construction.

The provisions of this chapter shall be liberally construed as to effectuate the purposes of this chapter and the operation of a "One-Call Notification System."

(Acts 1994, No. 94-487, p. 911, §11.)
ALASKA

Article 06. LOCATING UNDERGROUND FACILITIES

Sec. 42.30.400. Excavator's notice of proposed excavation.
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(a) Before beginning an excavation, an excavator shall give notice of the proposed excavation to each underground facility operator who has an underground facility in the area of the proposed excavation and request the operator to field mark the location of its underground facility. The excavator shall notify an underground facility operator who subscribes to a notification center by giving notice to the center. The excavator shall notify an underground facility operator listed in the applicable telephone directory who is not a subscriber to a notification center by giving notice directly to the operator.
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(b) Except in the case of an emergency locate request or a request to locate in a remote, unstaffed, or inaccessible location, the excavator shall notify an underground facility operator who may have a facility in the area of a proposed excavation at least two but not more than 15 working days before the date scheduled for beginning the excavation. In the case of a request to locate in a remote or unstaffed location, the excavator shall notify the operator at least 10 but not more than 20 working days before the scheduled date for beginning excavation.

[image: image6.png]


(c) In an emergency, the excavator shall immediately notify each underground facility operator in the area of the emergency and of the need for the excavation and request prompt location of underground facilities.

Sec. 42.30.410. Operator's response to request to locate; immunity related to unmarked or inaccurately marked facilities.
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(a) An underground facility operator shall accept requests to locate underground facilities during the operator's regular business hours. An operator who receives a request to locate shall maintain for at least one year an accurate record of the request and responses to the request.
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(b) When an underground facility operator receives a request to locate, it shall notify the excavator of the location of the underground facilities that the operator is able to field mark with reasonable accuracy and field mark those facilities. If the operator owns, uses, or operates an underground facility that is identified as being in the area of the proposed excavation but that the operator cannot field mark with reasonable accuracy, the operator shall provide the excavator with the best information available to the operator about its location and shall provide on-site assistance until the facility is located or until the excavator no longer needs assistance in locating that facility.
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(c) The field marks for an underground facility buried 10 feet deep or less must be located within 24 horizontal inches of the outside dimensions of the facility. For a facility buried deeper than 10 feet, the operator shall locate the field marks within 30 horizontal inches of the outside dimensions of the facility. The operator shall use stakes, paint, or other clearly identifiable material to show the field location of the underground facility. The marker used to designate the approximate location of an underground facility must follow the current color code standard used by the American Public Works Association.
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(d) Except for an underground facility in a remote, unstaffed, or inaccessible location, an underground facility operator shall respond to a request to locate promptly. A response is considered to be prompt if it is made within two working days after the operator receives the request or at a later time so long as the response occurs before the beginning of the excavation. For an underground facility in an accessible remote or unstaffed location, the operator shall respond within 10 working days after the operator receives the request or at a later time so long as the response occurs before the beginning of excavation.
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(e) After an operator has field marked an underground facility, the excavator is responsible for maintaining the markings.
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(f) An excavator may not begin to excavate until each underground facility has been field marked.
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(g) When an operator has field marked an underground facility once at the request of an excavator, the operator has the right to receive compensation from the excavator for costs incurred in responding to subsequent requests to locate the same underground facility during the same excavation project if the excavator failed to maintain the original marking.
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(h) If an excavator discovers an underground facility that was not field marked or was inaccurately field marked, the excavator shall immediately stop excavating in the vicinity of the facility and shall notify the operator of the discovery. The excavator may notify the operator by means of a notification center. The operator shall treat the notification as a request to locate in an emergency and shall respond accordingly. An excavator may not be held liable for inadvertent damage caused to an unmarked or an inaccurately marked underground facility.

[image: image15.png]


(i) Unless the request to locate is made in response to an emergency, an underground facility operator has the right to receive compensation for costs incurred in responding to a request to locate that gives the operator less notice than the minimum notice required by this section. This subsection may not be interpreted to require the operator to respond to the request to locate within the time requested in the notice.

Sec. 42.30.420. Responsibility of construction project owners.

The owner of a construction project that will require excavation shall indicate in bid documents or contracts for construction the existence of underground facilities that the project owner knows are located inside of the proposed area of excavation. This requirement does not release the excavator from the excavator's responsibility under AS 42.30.400 - 42.30.490.

Sec. 42.30.430. Obligations concerning the conduct of excavations.
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(a) An excavator shall use reasonable care to avoid damaging an underground facility. The excavator shall
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(1) determine, without damage to the facility, the precise location of an underground facility whose location has been marked;

[image: image18.png]


(2) plan the excavation to avoid damage to and minimize interference with an underground facility in or near the excavation area; and
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(3) to the extent necessary to protect a facility from damage, provide support for an underground facility in and near the construction area during the excavation.

[image: image20.png]


(b) An excavator who, in the course of excavation, contacts or damages an underground facility shall notify the operator. If the damage causes an emergency, the excavator shall also alert appropriate local public safety agencies and take reasonable steps to ensure public safety. A damaged underground facility may not be reburied until it is repaired or relocated to the satisfaction of the operator. The operator of an underground facility that was damaged during excavation shall arrange for repair or relocation of the facility as soon as practical.

Sec. 42.30.440. Penalties; injunctive relief.
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(a) In addition to all other remedies provided by law, a person who violates a provision of AS 42.30.400 - 42.30.490 is subject to a civil penalty of not less than $50 nor more than $1,000 for each offense if the violation results in or significantly contributes to damage to an underground facility.
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(b) If the court finds that an excavator is violating or threatening to violate a provision of AS 42.30.400 - 42.30.490 and the violation may result in damage to an underground facility, the court may grant injunctive relief to the underground facility operator.

Sec. 42.30.450. Waiver of requirements by written agreement.

An operator and an excavator may, by written agreement, waive the requirements of AS 42.30.400 - 42.30.490 that the excavator notify the operator of planned excavations and that the operator locate underground facilities. The agreement must identify the geographic areas to which the waiver applies and the time period for which the waiver is valid.

Sec. 42.30.460. Underground facility owner.

If the operator of an underground facility is not the owner of the facility and if the operator cannot be identified or has been identified but cannot be reached in a reasonable amount of time, the excavator may give the notice required by AS 42.30.400 - 42.30.490 to the owner of the underground facility and the owner shall assume the duties and responsibilities of the operator under AS 42.30.400 - 42.30.490.

Sec. 42.30.490. Definitions.

In AS 42.30.400 - 42.30.490,
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(1) "damage" means

[image: image24.png]


(A) the substantial weakening of structural or lateral support of an underground facility;
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(B) penetration, impairment, or destruction of any underground protective coating, housing, or other protective device; and
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(C) the partial or complete severance of an underground facility to the extent that the project owner or facility operator determines that repairs are required;
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(2) "emergency" means
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(A) a condition that constitutes a clear and present danger to life, health, or property; or
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(B) an unplanned service interruption;
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(3) "excavation" means
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(A) an activity in which earth, rock, or other material on or below the ground is moved or otherwise displaced by any means;
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(B) road maintenance that changes the original road grade;
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(C) demolition or movement of earth by equipment, tools, or explosive device except tilling of the soil less than 12 inches in depth for agricultural purposes;
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(4) "excavator" means a person who conducts excavation in the state;
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(5) "inaccessible" means impossible or unreasonably difficult to reach due to conditions beyond the control of the underground facility operator;
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(6) "notification center" or "center" means a service through which a person is able to call one number to notify member operators of underground facilities that an excavation is proposed and to request the operators to mark facilities located inside of the proposed excavation area;
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(7) "operator" means a person who supplies a service for commercial or public use by means of an underground facility;
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(8) "person" means any individual, public or private corporation, political subdivision, government agency, municipality, industry, partnership, copartnership, association, firm, trust, estate, or any other entity whatsoever;
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(9) "remote" means not accessible by road;
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(10) "underground facility" means a pipe, sewer, conduit, cable, valve, line, or wire, including attachments and those parts of poles or anchors that are below ground, for use in connection with the storage or conveyance of water, sewage, telecommunications, cable television, electricity, petroleum, petroleum products, hazardous liquids, or flammable, toxic, or corrosive gas;
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(11) "unstaffed" means not normally staffed with employees;

 (12) "working day" means a day on which an underground facility operator is open for regular business.
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1 Be it enacted by the Legislature of the State of Arizona:

2 Section 1. Section 40-360.21, Arizona Revised Statutes, is amended to

3 read:

4 40-360.21. Definitions

5 In this article, unless the context otherwise requires:

6 1. "Abandoned" means no longer in service and physically disconnected

7 from a portion of the facility, or from any other facility, that is in use or

8 still carries service.

9 2. "BUILDING OFFICIAL" MEANS THE OFFICER EMPLOYED BY A POLITICAL

10 SUBDIVISION OF THIS STATE AND CHARGED WITH THE ADMINISTRATION AND ENFORCEMENT

11 OF A BUILDING CODE TO REGULATE THE QUALITY, TYPE OF MATERIAL AND WORKMANSHIP

12 OF CONSTRUCTION OF BUILDINGS OR STRUCTURES.

13 2. 3. "Careful and prudent manner" means conducting excavation in

14 such a way that when it is within twenty-four inches of the underground

15 facility located and marked, by the owner or UNDERGROUND FACILITIES

16 operator, by stakes, paint or in some customary manner, the exact location is

17 manually determined, and the uncovered facility is supported and protected.

18 3. 4. "Cross culverts or similar roadway drainage facilities" means

19 transverse drainage structures where WITH both ends or openings are visible,

20 and which includes box culverts, drainage pipes or other covered structures.

21 5. "DETECTIBLE UNDERGROUND LOCATION DEVICE" MEANS ANY DEVICE THAT IS

22 INSTALLED UNDERGROUND AND THAT IS CAPABLE OF BEING DETECTED FROM ABOVE GROUND

23 WITH AN ELECTRONIC LOCATING DEVICE.

24 4. 6. "Excavation" means any operation in which earth, rock or other

25 material in the ground is moved, removed or otherwise displaced by means or

26 use of any tools, equipment or explosives and includes, without limitation,

27 grading, trenching, digging, ditching, drilling, augering, BORING,

28 tunnelling, scraping, cable or pipe plowing and driving.

29 5. 7. "Implied easement" means any easement or right-of-way on

30 private property required to provide utility services by means of underground

31 facilities on IN property of the owner requesting such service.

32 6. 8. "Inactive" means:

33 (a) That portion of an underground facility that is not in use but is

34 still connected to the facility, or to any other facility, that is in use or

35 still carries service.

36 (b) A new underground facility that has not been connected to any

37 portion of an existing facility.

38 7. 9. "Installation records of an underground facility" means maps,

39 drawings, diagrams, surveys, schematics, illustrations, sketches or any other

40 depictions or descriptions of an underground facility that reflect the

41 location at the time of installation of the underground facility and any

42 surface extensions in a reasonably accurate manner.
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8. 10. "1 Locator strip" means a TYPE OF DETECTIBLE UNDERGROUND

2 LOCATION DEVICE THAT CONSISTS OF A plastic or other durable material ribbon

3 containing a material capable of being detected from above ground with an

4 electronic locating device and color coded by type of underground facility.

5 9. 11. "Locator wire" means a TYPE OF DETECTIBLE UNDERGROUND LOCATION

6 DEVICE THAT CONSISTS OF A copper wire or metallic, conductive, noncorrosive

7 trace wire capable of being detected from above ground with an electronic

8 locating device.

9 10. 12. "One-call notification center" means an organization of owners

10 or operators of buried UNDERGROUND facilities which THAT provides a telephone

11 number notification service for the purpose of receiving and distributing to

12 its members advance notifications from persons regarding planned excavations.

13 11. 13. "Person" means any individual, firm, joint venture,

14 partnership, corporation, association, municipality, governmental unit,

15 department or agency and shall include any trustee, receiver, assignee or

16 personal representative thereof.

17 12. 14. "Routine road maintenance grading" means the routine grading

18 or resurfacing of the concrete, asphaltic or composite surface but not the

19 subbase of a roadway by the state or a political subdivision of the state for

20 the purpose of maintaining the surface condition of the road and includes

21 recovery of material from a borrow ditch.

22 13. 15. "Stakes, paint or in some customary manner" means marking the

23 location of an underground facility by the colors established by the

24 commission. These colors shall be restricted to the underground facility

25 location.

26 16. "UNDERGROUND FACILITIES OPERATOR" MEANS A PUBLIC UTILITY, MUNICIPAL

27 CORPORATION OR OTHER PERSON HAVING THE RIGHT TO BURY UNDERGROUND FACILITIES

28 IN ANY PUBLIC STREET, ALLEY, RIGHT-OF-WAY DEDICATED TO THE PUBLIC USE OR

29 UTILITY EASEMENT OR PURSUANT TO ANY EXPRESS OR IMPLIED PRIVATE PROPERTY

30 EASEMENT. UNDERGROUND FACILITIES OPERATOR DOES NOT INCLUDE A HOMEOWNER THAT

31 OWNS A SEWER FACILITY IN A PUBLIC STREET, ALLEY, RIGHT-OF-WAY DEDICATED TO

32 PUBLIC USE OR UTILITY EASEMENT.

33 14. 17. "Underground facility" means any item of personal property

34 that is buried or placed below ground for use in connection with the storage

35 or conveyance of water, sewage, electronic, telephonic, or telegraphic

36 communications, electric energy, oil, gas or other substances, and shall

37 include but not be limited to pipes, sewers, conduits, cables, valves, lines,

38 wires, manholes, attachments and those portions of poles and their

39 attachments below ground except cross culverts or similar roadway drainage

40 facilities and landscape irrigation systems of one inch TWO INCHES in

41 diameter or less located in dedicated public rights-of-way or a state

42 highway.

43 Sec. 2. Section 40-360.22, Arizona Revised Statutes, is amended to

44 read:

45 40-360.22. Excavations; determining location of underground

46 facilities; providing information; excavator
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1 marking; on-site representative; validity period

2 of markings; liability for misuse of locate

3 requests; detectible underground locating devices;

4 civil penalty

5 A. A person shall not make or begin any excavation in any public

6 street, alley, right-of-way dedicated to the public use or utility easement,

7 or on IN any express or implied private property utility easement, without

8 first determining whether underground facilities will be encountered, and if

9 so where they are located from each and every public utility, municipal

10 corporation or other person having the right to bury such underground

11 facilities within the public street, alley, right-of-way or utility easement

12 UNDERGROUND FACILITIES OPERATOR and taking measures for control of the

13 facilities in a careful and prudent manner.

14 B. Every public utility, municipal corporation or other person having

15 the right to bury underground facilities OPERATOR shall file with the

16 corporation commission the job title, address and telephone number of the

17 person or persons from whom the necessary information may be obtained. Such

18 person or persons shall be readily available during established business

19 hours. The information on file shall also include the name, address and

20 telephone number of each one-call notification center to which the owner of

21 the facility UNDERGROUND FACILITIES OPERATOR belongs. Upon receipt of

22 inquiry or notice from the excavator, the owner of the facility UNDERGROUND

23 FACILITIES OPERATOR shall respond as promptly as practical, but in no event

24 later than two working days, by marking such facility with stakes, paint or

25 in some customary manner. No person shall begin excavating before the

26 location and marking are complete or the excavator is notified that marking

27 is unnecessary. IF THE EXCAVATOR CONSENTS, AN UNDERGROUND FACILITIES

28 OPERATOR MAY NOTIFY THE ONE-CALL NOTIFICATION CENTER THAT MARKING IS

29 UNNECESSARY PURSUANT TO A METHOD ESTABLISHED BY THE ONE-CALL NOTIFICATION

30 CENTER. AN UNDERGROUND FACILITIES OPERATOR MAY DELEGATE ANY MARKING OR

31 NOTIFICATION OBLIGATIONS REQUIRED BY THIS SUBSECTION TO AN AGENT OR SERVANT

32 OF THE UNDERGROUND FACILITIES OPERATOR. AN UNDERGROUND FACILITIES OPERATOR

33 MAY NOTIFY THE EXCAVATOR THAT MARKING IS UNNECESSARY PURSUANT TO ANY MUTUALLY

34 AGREEABLE METHOD.

35 C. On a timely request by the owner of a facility UNDERGROUND

36 FACILITIES OPERATOR, the excavator shall mark the boundaries of the location

37 requested to be excavated in accordance with a color code designated by the

38 commission or by applicable custom or standard in the industry. A request

39 under this subsection for excavator marking does not alter any other

40 requirement of this section.

41 D. EXCEPT AS OTHERWISE PROVIDED IN THIS SECTION, in performing the

42 marking required by subsection B of this section, the owner UNDERGROUND

43 FACILITIES OPERATOR of an underground facility installed after December 31,

44 1988 in a public street, alley or right-of-way dedicated to public use, but

45 not including any express or implied private property utility easement, shall
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locate the facility by referring to installation records of the 1 facility and

2 utilizing one of the following methods:

3 1. Vertical line or facility markers.

4 2. Locator strip or locator wire.

5 3. Signs or permanent markers.

6 4. Electronic or magnetic location or tracing techniques.

7 5. Electronic or magnetic sensors or markers.

8 6. Metal sensors or sensing techniques.

9 7. Sonar techniques.

10 8. Underground electrical or radio transmitters.

11 9. Manual location techniques, including pot-holing.

12 10. Surface extensions of underground facilities.

13 11. Any other surface or subsurface location technique THAT IS at least

14 as accurate as the other marking methods in this subsection AND THAT IS not

15 prohibited by the commission or by federal or state law.

16 E. EXCEPT AS OTHERWISE PROVIDED IN THIS SECTION, for an underground

17 facility other than one installed after December 31, 1988, in a public

18 street, alley or right-of-way dedicated to public use, in performing the

19 marking required by subsection B of this section, the owner UNDERGROUND

20 FACILITIES OPERATOR may refer to installation or other records relating to

21 the facility to assist in locating the facility and shall locate the facility

22 utilizing one of the methods listed under subsection D of this section.

23 F. If an underground facility owner FACILITIES OPERATOR is unable to

24 complete the location and marking within the time period provided by

25 subsection B of this section, the facility owner FACILITIES OPERATOR shall

26 satisfy the requirements of this section by providing prompt notice of these

27 facts to the excavator and assigning one or more representatives to be

28 present on the excavation site at all pertinent times as requested by the

29 excavator to provide facility location services until the facilities have

30 been located and marked. The underground facility owner FACILITIES OPERATOR

31 shall bear all of its own costs associated with assigning representatives.

32 If representatives are assigned under this subsection, the excavator is not

33 responsible or liable for damage to or repair of the owner's UNDERGROUND

34 FACILITIES OPERATOR'S underground facility while acting under the direction

35 of an assigned representative of the owner UNDERGROUND FACILITIES OPERATOR,

36 unless the damage or need for repair was caused by the excavator's

37 negligence.

38 G. The marking required by subsection B of this section is valid for

39 fifteen days from the date of the marking, excluding Saturdays, Sundays and

40 other legal holidays. If the excavation will continue past the validity

41 period of the marks as provided by this subsection, the excavator shall

42 notify the facility owner UNDERGROUND FACILITIES OPERATOR or an organization

43 designated by the facility owner UNDERGROUND FACILITIES OPERATOR at least two

44 days, excluding Saturdays, Sundays and OTHER legal holidays, before the end

45 of the validity period. ALL REQUESTS FOR FACILITY MARKINGS AND REQUESTS TO

46 EXTEND THE VALIDITY PERIOD OF THE MARKINGS SHALL BE FOR THE PURPOSE OF
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EXCAVATING WITHIN THE VALIDITY PERIOD OF THE MARKINGS. AN 1 EXCAVATOR THAT

2 REQUESTS FACILITY MARKINGS SHALL LIMIT THE REQUEST TO AN AREA THAT CAN

3 REASONABLY BE EXCAVATED WITHIN THE VALIDITY PERIOD OF THE MARKINGS. A PERSON

4 WHO VIOLATES THIS SUBSECTION IS LIABLE TO THE ONE-CALL NOTIFICATION CENTER

5 AND TO ALL AFFECTED UNDERGROUND FACILITIES OPERATORS FOR ANY RESULTING

6 DAMAGES, COSTS AND EXPENSES.

7 H. Nothing in this section shall be construed to prevent an excavator

8 and an underground facility owner FACILITIES OPERATOR from holding a

9 preconstruction conference regarding marking and location of underground

10 facilities and entering into a mutually agreeable written schedule or written

11 arrangement for satisfying the requirements of this section, except that this

12 subsection does not eliminate the excavator's obligation to notify the

13 facility owner UNDERGROUND FACILITIES OPERATOR TO LOCATE AND mark excavation

14 sites under subsection B of this section based on the actual construction

15 schedule.

16 I. FOR ABANDONED AND APPARENTLY ABANDONED UNDERGROUND FACILITIES:

17 1. The owner of an underground facility FACILITIES OPERATOR shall

18 notify the excavator whether the facility is active or abandoned. AN

19 INACTIVE FACILITY SHALL BE CONSIDERED ACTIVE FOR PURPOSES OF THIS SUBSECTION.

20 THIS SECTION DOES NOT OBLIGATE ANY PERSON TO REPRESENT THAT AN UNDERGROUND

21 SEWER FACILITY IN ANY PUBLIC STREET, ALLEY, RIGHT-OF-WAY DEDICATED TO PUBLIC

22 USE OR UTILITY EASEMENT IS ABANDONED IF IT WAS INSTALLED ON OR BEFORE

23 DECEMBER 31, 2005 AND IT IS NOT OWNED BY AN UNDERGROUND FACILITIES OPERATOR

24 OF A SEWER SYSTEM.

25 2. For an underground facility abandoned after December 31, 1988 or

26 covered by installation records prepared under section 40-360.30, subsection

27 A, the owner of the facility UNDERGROUND FACILITIES OPERATOR may not advise

28 or represent to the excavator that a facility or portion of a facility is

29 abandoned unless the owner UNDERGROUND FACILITIES OPERATOR has verified, by

30 reference to installation records or by testing, that the facility or portion

31 is actually abandoned and not merely inactive. For all other abandoned or

32 apparently abandoned underground facilities, each one-call notification

33 center shall establish a method of providing personnel from a facility owner

34 AN UNDERGROUND FACILITIES OPERATOR qualified to safely inspect and verify

35 that the facility is abandoned or active and a method for reimbursing the

36 verifying facility owner UNDERGROUND FACILITIES OPERATOR for the costs

37 incurred. The reimbursement method may not include any charge or expense to

38 the excavator. An inactive facility shall be considered active for purposes

39 of this article. For all purposes under this article, a facility owner,

40 excavator or other person subject to this article may FOR THE PURPOSES OF

41 THIS ARTICLE, AN UNDERGROUND FACILITIES OPERATOR SHALL not represent that an

42 underground facility is abandoned, or treat an underground facility as

43 abandoned, unless the facility has been verified as abandoned pursuant to

44 this subsection.

45 3. FOR THE PURPOSES OF THIS ARTICLE, IF AN EXCAVATOR ENCOUNTERS AN

46 APPARENTLY ABANDONED UNDERGROUND FACILITY, THE EXCAVATOR SHALL NOT TREAT THE
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1 UNDERGROUND FACILITY AS ABANDONED UNTIL THE EXCAVATOR HAS RECEIVED

2 NOTIFICATION THAT THE UNDERGROUND FACILITY IS ABANDONED PURSUANT TO PARAGRAPH

3 1 OF THIS SUBSECTION OR HAS NOTIFIED THE UNDERGROUND FACILITY OPERATOR OF THE

4 APPARENT ABANDONMENT AND HAS RECEIVED VERIFICATION OF ABANDONMENT PURSUANT TO

5 PARAGRAPH 2 OF THIS SUBSECTION.

6 J. ALL NEW AND ACTIVE UNDERGROUND FACILITIES INSTALLED IN ANY REAL

7 PROPERTY AFTER DECEMBER 31, 2005 SHALL BE INSTALLED WITH A DETECTIBLE

8 UNDERGROUND LOCATION DEVICE UNLESS THE FACILITY IS CAPABLE OF BEING DETECTED

9 FROM ABOVE GROUND WITH AN ELECTRONIC LOCATING DEVICE. A PERSON WHO VIOLATES

10 THIS SUBSECTION IS SUBJECT TO A CIVIL PENALTY IN AN AMOUNT NOT TO EXCEED FIVE

11 THOUSAND DOLLARS. THE BUILDING OFFICIAL SHALL ADMINISTER AND ENFORCE THIS

12 SUBSECTION FOR ALL UNDERGROUND FACILITIES EXCEPT THOSE THAT ARE INSTALLED FOR

13 A PUBLIC UTILITY OR MUNICIPAL CORPORATION. ANY PENALTIES RECEIVED BY THE

14 BUILDING OFFICIAL SHALL BE DEPOSITED IN THE MUNICIPALITY'S OR POLITICAL

15 SUBDIVISION'S GENERAL FUND, AS APPLICABLE.

16 K. Nothing in this section shall be construed as prohibiting the use

17 of warning tape, warning markers or any other warning device by the owner of

18 an underground facility FACILITIES OPERATOR.

19 L. FOR EVERY UNDERGROUND FACILITIES OPERATOR OF A SEWER SYSTEM:

20 1. FOR THE PURPOSES OF THIS ARTICLE, AN UNDERGROUND FACILITIES

21 OPERATOR OF A SEWER SYSTEM IS RESPONSIBLE FOR LOCATING AND MARKING THE

22 UNDERGROUND SEWER FACILITIES OWNED BY ANOTHER PERSON PURSUANT TO SUBSECTION B

23 OF THIS SECTION IF THOSE UNDERGROUND FACILITIES ARE INSTALLED AFTER DECEMBER

24 31, 2005 AND ARE IN ANY PUBLIC STREET, ALLEY, RIGHT-OF-WAY DEDICATED TO

25 PUBLIC USE OR UTILITY EASEMENT.

26 2. IN PERFORMING THE MARKING REQUIRED BY THIS SUBSECTION, THE

27 UNDERGROUND FACILITIES OPERATOR OF THE SEWER SYSTEM SHALL LOCATE THE FACILITY

28 BY REFERRING TO INSTALLATION RECORDS OF THE FACILITY AND BY USING ONE OF THE

29 METHODS LISTED IN SUBSECTION D OF THIS SECTION.

30 3. THIS SUBSECTION DOES NOT OBLIGATE AN UNDERGROUND FACILITIES

31 OPERATOR OF A SEWER SYSTEM TO LOCATE AND MARK THE UNDERGROUND SEWER

32 FACILITIES OWNED BY ANOTHER PERSON IF THE CUSTOMER RECEIVING SEWER SERVICE

33 FROM THE UNDERGROUND SEWER FACILITY REFUSES TO GRANT PERMISSION TO THE

34 UNDERGROUND FACILITIES OPERATOR OF A SEWER SYSTEM TO ACCESS THE REAL PROPERTY

35 FOR THE PURPOSE OF ASCERTAINING THE LOCATION OF THE UNDERGROUND SEWER

36 FACILITY IN ANY PUBLIC STREET, ALLEY, RIGHT-OF-WAY DEDICATED TO PUBLIC USE OR

37 EASEMENT.

38 4. THIS SUBSECTION DOES NOT OBLIGATE AN UNDERGROUND FACILITIES

39 OPERATOR OF A SEWER SYSTEM TO MAINTAIN, CLEAN OR UNSTOP UNDERGROUND SEWER

40 FACILITIES OWNED BY ANOTHER PERSON.

41 Sec. 3. Section 40-360.23, Arizona Revised Statutes, is amended to

42 read:

43 40-360.23. Making excavation in careful, prudent manner;

44 liability for negligence; notice; response;

45 obliteration of marks; representative availability
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A. Obtaining information 1 as required by this article does not excuse

2 any person making any excavation from doing so in a careful and prudent

3 manner, nor shall it excuse such persons from liability for any damage or

4 injury resulting from his negligence.

5 B. After markings have been made pursuant to section 40-360.22, an

6 excavator shall notify either the owner of an underground facility FACILITIES

7 OPERATOR or an organization designated by the owner UNDERGROUND FACILITIES

8 OPERATOR if the excavator encounters an underground facility that has not

9 been located and marked or has been marked in the wrong location.

10 C. Unless it would interfere with compliance with commission rules or

11 requirements regarding maintenance or restoration of service and repair of

12 facilities, the owner of an underground facility FACILITIES OPERATOR shall

13 immediately respond to a notification under subsection B of this section for

14 emergencies involving injury or damage.

15 D. An excavator or a facility owner AN UNDERGROUND FACILITIES OPERATOR

16 shall not move or obliterate markings made pursuant to section 40-360.22,

17 subsection B or fabricate markings in an unmarked location for the purpose of

18 concealing or avoiding liability for a violation of or noncompliance with

19 this article.

20 E. Owners of Underground facilities OPERATORS in a county having a

21 population of more than seven hundred one thousand persons according to the

22 most recent United States decennial census shall have designated

23 representatives available and on call for excavators who by public works

24 contract specifications or municipal ordinances are required to work in

25 congested locations involving public streets, alleys or rights-of-way

26 dedicated to the public use during the night or on weekends. Night and

27 weekend telephone numbers to reach the designated representatives shall be

28 furnished to the excavator in writing within forty-eight hours after they are

29 requested for a specific location.

30 Sec. 4. Section 40-360.24, Arizona Revised Statutes, is amended to

31 read:

32 40-360.24. Notice of damage to underground facility

33 In the event of any damage to or dislocation of any underground

34 facility OR DETECTIBLE UNDERGROUND LOCATION DEVICE in connection with any

35 excavation the person responsible for the excavation operations shall

36 immediately notify the owner of such facility UNDERGROUND FACILITIES OPERATOR

37 and shall not attempt any repair, except temporary emergency repairs, to the

38 damaged facility OR DEVICE, EXCEPT THAT TEMPORARY EMERGENCY REPAIRS SHALL NOT

39 BE MADE BY AN EXCAVATOR, WITHOUT THE UNDERGROUND FACILITIES OPERATOR'S

40 CONSENT, TO A PUBLIC UTILITY'S OR MUNICIPAL CORPORATION'S NATURAL GAS,

41 ELECTRIC, PROPANE, HAZARDOUS LIQUID, COMMUNICATION, CABLE TELEVISION, SEWER

42 SYSTEM, WASTE WATER OR WATER FACILITIES. The excavation shall be left open

43 until the arrival of representatives of the owner of the facility UNDERGROUND

44 FACILITIES OPERATOR. Upon receipt of notice, the owner of the underground

45 facility FACILITIES OPERATOR shall dispatch its representatives promptly, but
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in no event 1 later than two working days, to examine the underground facility,

2 and, if necessary, effect repairs.

3 Sec. 5. Section 40-360.26, Arizona Revised Statutes, is amended to

4 read:

5 40-360.26. Damage of underground facility; liability to owner;

6 homeowner exemption

7 A. If any underground facility is damaged by any person IN VIOLATION

8 OF THIS ARTICLE as a result of failing to obtain information as to its

9 location, failing to take measures for protection of the facilities or

10 failing to excavate in a careful and prudent manner as required by this

11 article, the person is liable to the owner of the underground facility for

12 the total cost of the repair of the facility.

13 B. A person HOMEOWNER engaging in excavating in an express or implied

14 PRIVATE PROPERTY utility easement across property owned by him THE HOMEOWNER

15 is not liable to the owner OR OPERATOR of the underground facility damaged by

16 the property owner HOMEOWNER PURSUANT TO THIS SECTION if the damaged

17 underground facility is not buried or placed below ground in accordance with

18 the applicable standards, if the underground facility is not located within

19 the easement or if the person HOMEOWNER engaged in the excavation has

20 complied with section 40-360.22.

21 Sec. 6. Section 40-360.28, Arizona Revised Statutes, is amended to

22 read:

23 40-360.28. Civil penalty; liability

24 A. EXCEPT AS PROVIDED IN SECTION 40-360.22, SUBSECTION J, a person who

25 violates any provision of this article is subject to a civil penalty in an

26 amount not to exceed five thousand dollars to be imposed by the court in

27 favor of the state. Any penalties received by the state shall be deposited

28 in the STATE general fund.

29 B. If a violation of this article results in physical contact with

30 DAMAGE TO an underground facility, the violator is liable to the owner of the

31 facility for all damages to the facilities and ALL costs, AND expenses, and

32 INCLUDING damages to third parties PERSONS, incurred by the owner of the

33 facility as a result of the contact DAMAGE.

34 C. If the owner or UNDERGROUND FACILITIES operator fails VIOLATES THIS

35 ARTICLE BY FAILING to locate AND MARK or BY incorrectly locates LOCATING the

36 underground facility, pursuant to this article, the owner or UNDERGROUND

37 FACILITIES operator becomes liable for resulting damages, costs and expenses

38 to the injured party.

39 D. This section is not applicable to an excavation made:

40 1. During an emergency which involves danger to life, health or

41 property if reasonable precautions are taken to protect underground

42 facilities.

43 2. In agricultural operations or for the purpose of finding or

44 extracting natural resources.

45 3. With hand tools on property owned or occupied by the person

46 performing the excavation while gardening or tilling such property.
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Sec. 7. 1 Section 40-360.30, Arizona Revised Statutes, is amended to

2 read:

3 40-360.30. Installation records of underground facilities

4 A. EXCEPT AS OTHERWISE PROVIDED IN THIS SUBSECTION, for all new

5 underground facilities, excluding service drops and service lines, installed

6 after December 31, 1988 in a public street, alley or right-of-way dedicated

7 to the public use, but not including any express or implied private property

8 utility easement, the owner of an underground facility FACILITIES OPERATOR

9 shall prepare, or cause to be prepared, installation records of the

10 underground facility, shall keep such records in its possession and shall

11 refer to such records in locating and marking pursuant to section 40-360.22,

12 SUBSECTION B. FOR ALL NEW SEWER FACILITIES INSTALLED AFTER DECEMBER 31, 2005

13 IN ANY PUBLIC STREET, ALLEY, RIGHT-OF-WAY DEDICATED TO THE PUBLIC USE OR

14 UTILITY EASEMENT, THE UNDERGROUND FACILITIES OPERATOR OF A SEWER SYSTEM SHALL

15 PREPARE, OR CAUSE TO BE PREPARED, INSTALLATION RECORDS OF THE UNDERGROUND

16 FACILITY, SHALL KEEP SUCH RECORDS IN ITS POSSESSION AND SHALL REFER TO SUCH

17 RECORDS IN LOCATING AND MARKING PURSUANT TO SECTION 40-360.22, SUBSECTION B.

18 TO ASSIST THE UNDERGROUND FACILITIES OPERATOR OF A SEWER SYSTEM IN

19 MAINTAINING SUCH RECORDS, A CERTIFIED SURVEY PLAN OF THE SEWER’S LOCATION IN

20 THE PUBLIC STREET, ALLEY, RIGHT-OF-WAY DEDICATED TO PUBLIC USE OR UTILITY

21 EASEMENT SHALL BE PROVIDED TO THE UNDERGROUND FACILITIES OPERATOR OF A SEWER

22 SYSTEM BY THE CUSTOMER RECEIVING SEWER SERVICE AS A CONDITION TO RECEIVING

23 SUCH SEWER SERVICE. Installation records shall also reflect, if applicable,

24 any field notes or other indications by the installer of the facilities that

25 the installation involved deviations or changes from installation standards,

26 instructions or designs and the correction of any inaccuracies found as a

27 result of locating or marking the underground facilities. Installation

28 records of an underground facility shall indicate if all or a portion of the

29 facility has been abandoned.

30 B. Installation records REQUIRED BY THIS SECTION are for the internal

31 use of the facility owner UNDERGROUND FACILITIES OPERATOR in locating its

32 underground facilities and are not intended to be relied on by others.

33 C. B. After January 1, 1989, Information contained in installation

34 records relating to the nature and location of underground facilities, but

35 not the installation records themselves, shall be made available in a timely

36 manner WITHIN TEN WORKING DAYS and on a need to know CONFIDENTIAL basis to

37 authorized persons who submit a written request and who are engaged in THE

38 design of construction projects involving excavation in a public street,

39 alley, or right-of-way dedicated to the public use OR UTILITY EASEMENT,

40 excluding any express or implied private property utility easement. The

41 owner of an underground facility UNDERGROUND FACILITIES OPERATOR shall make

42 the same information available to authorized persons who are complying with a

43 requirement imposed by contract providing for construction projects involving

44 excavation in a public street, alley, or right-of-way dedicated to the

45 public use, but excluding any express or implied private property utility

46 easement, or by operation of law, to verify or confirm the nature and
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location of underground facilities. The 1 owner of the underground facility

2 UNDERGROUND FACILITIES OPERATOR, on consultation with the authorized person,

3 shall determine the appropriate manner and form for providing the

4 information. The owner of the underground facility UNDERGROUND FACILITIES

5 OPERATOR may indicate any portions of the information that are proprietary

6 and require the authorized person to protect proprietary matters.

7 D. The owner of an underground facility UNDERGROUND FACILITIES

8 OPERATOR, in its sole discretion, may satisfy the requirements of THIS

9 subsection C of this section by allowing an authorized person to inspect or

10 copy installation records themselves.

11 Sec. 8. Section 40-360.32, Arizona Revised Statutes, is amended to

12 read:

13 40-360.32. One-call notification center membership; termination

14 A. Every public utility, municipal corporation, underground facility

15 owner or person having the right to bury underground facilities EVERY

16 UNDERGROUND FACILITIES OPERATOR WHO IS OBLIGATED TO LOCATE AND MARK

17 UNDERGROUND FACILITIES PURSUANT TO SECTION 40-360.22, SUBSECTION B, shall be

18 a member of a one-call notification center, either statewide or serving each

19 county in which such entity or person has underground facilities. Each

20 one-call notification center shall establish a limited basis participation

21 membership option, which may be made available to all members, but which must

22 be made available for any member serving less than one thousand customers or

23 any member irrigation or electrical district. A facility owner AN

24 UNDERGROUND FACILITIES OPERATOR who elects limited basis participation

25 membership will SHALL provide to the one-call notification center the

26 location of its underground facilities solely by identifying the incorporated

27 cities and towns, or for unincorporated county areas, by indentifying

28 IDENTIFYING the townships, in which it has facilities. The service level

29 provided to limited basis participation members by the one-call notification

30 center is limited to providing excavators with the names and telephone

31 numbers the excavators should contact to obtain facilities location. Each

32 one-call notification center shall establish fair and reasonable fees for

33 limited basis participation members, based on customer count, areas occupied

34 or miles of underground facilities. WHEN ANY PERSON NEGLECTS OR REFUSES TO

35 PAY FEES WHEN DUE AND IS IN ARREARS FOR SIXTY DAYS, THE ONE-CALL NOTIFICATION

36 CENTER MAY TERMINATE THE MEMBERSHIP OF THAT PERSON WITHOUT NOTICE AND MAY

37 HAVE A CLAIM FOR FEES AND A SEPARATE CLAIM FOR DAMAGES FOR BREACH OF AN

38 ANCILLARY AGREEMENT. THE ONE-CALL NOTIFICATION CENTER MAY REFUSE TO

39 REINSTATE ANY PERSON’S MEMBERSHIP UNTIL THAT PERSON’S FEE IS PAID IN FULL.

40 B. This section does not apply to an owner or occupant of real

41 property where underground facilities are buried if the facilities are used

42 solely to furnish services or commodities to that property and no part of the

43 facilities is located in a public street, alley or right-of-way dedicated to

44 public use.
ARKANSAS

	  14-271-101. Title.
	

	

	


	
	
	

	
	
	

	
	
	This chapter may be cited as the "Arkansas Underground Facilities Damage Prevention Act".  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 1.
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	   14-271-102. Definitions.
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	As used in this chapter, unless the context otherwise requires:  
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	(1)  Approximate location of underground facilities means a strip of land at least three feet (3') wide but not wider than the width of the facility plus one and one-half feet (1 1/2') on either side of the facility;  
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	(2)  "Damage" includes the substantial weakening of structural or lateral support of underground facilities, the penetration or destruction of any protective coating, housing, or other protective device of underground facilities, the partial or complete severance of an underground facility, and the rendering of any underground facility inaccessible;  
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	(3)  "Demolish" or "demolition" means any operation by which a structure or mass of material is wrecked, razed, rendered, moved, or removed by means of any powered tools, powered equipment, exclusive of transportation equipment, or discharge explosives;  
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	(4)  "Excavate" or "excavation" means to dig, compress, or remove earth, rock, or other materials in or on the ground by use of mechanized equipment or blasting, including, but not necessarily limited to, augering, boring, backfilling, drilling, grading, pile-driving, plowing in, pulling in, trenching, tunneling, and plowing;  
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	(5)  "Mechanized equipment" means equipment operated by means of mechanical power, including trenchers, bulldozers, power shovels, augers, backhoes, scrapers, drills, cable and pipe plows, and other equipment used for plowing in or pulling in cable or pipe;  
	
	

	
	
	

	
	
	


	[image: image48.png]



	
	

	
	
	

	
	
	(6)  "Member operator" means any operator that is a member of the Arkansas One Call Center;  
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	(7)  "One Call Center" means a center operated by an organization which has as one of its purposes to receive notification of planned excavation and demolition in a specified area from excavators and to disseminate such notification of planned excavation or demolition to operators who are members of the center;  
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	(8)  "Operator" means any public utility as defined in § 23-1-101 which owns or operates an underground facility; all municipally owned or operated water, sewer, or electric utilities; any gas utility, however owned or operated; all master meter operators whose underground facilities cross property other than their own or under public rights-of-way; and any other water or sewer utilities, owned or operated individually or by property owners' associations, improvement districts, or property developers, serving in excess of one hundred (100) customers;  
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	(9)  "Person" means any individual, any corporation, partnership, association, or any other entity organized under the laws of any state or any subdivision or instrumentality of a state, and any employee, agent, or legal representative thereof;  
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	(10)  "Preengineered project" means a public project wherein the public agency responsible for the project, as part of its engineering and contract procedures, holds a formal meeting prior to the commencement of any construction work on the project in which all persons determined by the public agency to have underground facilities located within the construction area of the project are invited to attend and given an opportunity to verify or inform the public agency of the location of their underground facilities, if any, within the construction area and wherein the location of all known underground facilities are located or noted on the engineering drawing and specifications for the project;  
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	(11)  "Public agency" means the state or any board, commission, or agency of the state and any city, town, county, subdivision thereof, or other governmental entity;  
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	(12)  "Right-of-way" means any area along which an underground facility is located;  
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	(13)  "Underground facility" means any line, system, and appurtenance or facility used for producing, storing, conveying, transmitting, or distributing communications, electricity, gas, heat, water, steam, or sewage, but shall not include cable television facilities;  
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	(14)  "Underground pipeline facilities" means any underground pipeline facility used to transport natural gas or hazardous liquids. However, this definition does not apply to persons, including operator's master meters, whose primary activity does not include the production, transportation, or marketing of gas or hazardous liquids or to master-metered systems whose underground facilities do not cross property other than their own or are not located under public rights-of-way; and  
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	(15)  "Working day" means every day, except Saturday, Sunday, and national and legal state holidays.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 2; 1989, No. 370, §§ 1, 5; 1991, No. 762, §§ 2, 3; 1995, No. 727, §§ 1, 6.
	
	


	
	
	

	
	
	

	
	
	   14-271-103. Applicability.
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	(a)  The Arkansas Public Service Commission shall, after public comment and hearing as provided below, promulgate regulations providing for an Arkansas one call center to be established and maintained by all operators subject to the jurisdiction of the commission.  
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	(b)  The regulations shall at a minimum be consistent with the requirements of any federal law relating to one call centers, and otherwise shall provide standards and guidelines for the organization and administration by operators of the Arkansas One Call Center consistent with the terms, purposes, and requirements of this chapter, provided, however, that nothing herein, nor in the rules to be promulgated by the commission, shall be construed to restrict, diminish, or otherwise affect the ratemaking authority and responsibility of the commission with respect to One Call System expenditures by utilities or with respect to any other matter.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 13; 1989, No. 370, § 2.
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	   14-271-104. Penalties - Civil remedies.
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	(a)(1)  Except as provided in subdivision (a)(2) of this subsection, any person who violates any provisions of this chapter shall be subject to a civil penalty not to exceed two thousand five hundred dollars ($2,500) for each violation.  
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	(2)  Operators of underground pipeline facilities and excavators shall, upon violation of any applicable requirements of 49 C.F.R. Part 198, Subpart C, be subject to civil penalties not to exceed twenty-five thousand dollars ($25,000) for each violation for each day that the violation persists, except that the maximum civil penalty shall not exceed five hundred thousand dollars ($500,000) for any related series of violations.  
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	(b)(1)  Actions to recover the penalties provided for in this section shall be brought by the Attorney General of Arkansas, the county prosecutor, or the city attorney, at the request of any person, in the circuit court in the county in which the cause, or some part thereof, arose or in which the defendant has its principal place of business or resides.  
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	(2)  All penalties recovered in any such action shall be paid into the general fund of the state, county, or municipality that prosecutes the action.  
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	(c)  The Attorney General of Arkansas, the county prosecutor, or the city attorney shall, at the request of any person, bring an action in a court of competent jurisdiction to enjoin any violation of 49 C.F.R. Part 198, Subpart C, committed by operators of underground pipeline facilities and excavators.  
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	(d)  Nothing in this chapter shall be construed to modify or repeal existing laws pertaining to the tort liability of local governments and their employees.  
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	(e)  This chapter does not affect any civil remedies for personal injury or property damage, including underground facilities, except as otherwise specifically provided for in this chapter.  
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	(f)  Neither the State Highway Commission, nor the Arkansas State Highway and Transportation Department, nor their officers, agents, employees, or contractors, nor the county judges or their road departments shall be subject to the provisions of this section.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 12; 1991, No. 762, § 4; 1995, No. 727, § 2.
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	   14-271-105. Ordinance or resolution adopting provisions.
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	(a)  Every city of the first class, city of the second class, incorporated town, county, and rural water association, whether formed as a corporation, improvement district, or other legal entity, shall adopt an ordinance or other formal resolution no later than January 1, 1989, indicating whether the city, county, or rural water association desires to be subject to the provisions of the One Call membership requirements of § 14-271-107 of this chapter. However, every city of the first class, city of the second class, incorporated town, county, and rural water association which fails to adopt an ordinance or resolution indicating whether it desires to not be covered by the provisions of this chapter shall be subject to each and every provision of this chapter on and after January 1, 1989.  
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	(b)  Notwithstanding subsection (a) of this section, every city of the first class, city of the second class, incorporated town, county, and rural water association, whether formed as a corporation, improvement district, or other legal entity which operates an underground pipeline facility must become a member of the One Call Center unless otherwise provided herein.  
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	(c)  Notwithstanding the issuance of a resolution opting out of One Call membership under subsection (a) of this section, any city of the first class, city of the second class, incorporated town, county, and rural water association, whether formed as a corporation, improvement district, or other legal entity, shall remain subject to the provisions and requirements of §§ 14-271-110(a)(2) and 14-271-111 - 14-271-113.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 4; 1991, No. 762, § 5; 1995, No. 727, § 3.
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	   14-271-106. Permittees to comply.
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	A permit issued pursuant to law authorizing excavation or demolition operation shall not be deemed to relieve a person from the responsibility for complying with the provisions of this chapter.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 5.
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	   14-271-107. Membership in One Call Center.
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	(a)  All operators of underground facilities shall become members of the One Call Center; however, the commission may provide, by rule or by orders, for such exemptions or waivers concerning some or all of the requirements of membership as may appear reasonable and proper, as long as the exemption or waiver is not prohibited by statute or federal law.  
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	(b)  Additionally, other persons who own or control underground facilities or similar facilities may, upon application, become members of the One Call Center.  
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	(c)  Membership shall be evidenced by participation in, and payment for, the services furnished by the One Call Center.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 8; 1989, No. 370, § 3; 1991, No. 762, § 6.
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	   14-271-108. Notice to One Call Center - Changes - Files.
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	(a)(1)  Each member operator having underground facilities, including those facilities that have been abandoned in place by the member operator but not yet physically removed and that can be identified, shall file a notice with the One Call Center that the member operator has underground facilities.  
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	(2)  The notice shall include a list of the geographic areas where facilities are located, providing as much specific information as reasonably possible, the name of the member operator, and the name, title, address, and telephone number of its representative designated to respond to notices of intent to excavate.  
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	(b)  Changes to any of the information contained in the notice filed in accordance with subsection (a) of this section shall be filed with the One Call Center within thirty (30) days of the change.  
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	(c)  The One Call Center shall file the notice submitted by member operators and shall maintain an index of the notices.  
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	(d)  Member operators shall maintain records and drawings of all changes and additions to their underground facilities.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 6; 1995, No. 727, § 4.
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	   14-271-109. Notice to One Call Center - Exceptions.
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	(a)  Compliance with notice requirements of § 14-271-112 is not required for:  
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	(1)  The moving of earth by tools manipulated only by human or animal power; or  
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	(2)  Any form of cultivation for agricultural purposes, digging for postholes on private property, farm ponds, land clearing, or other normal agricultural purposes which are not on a right-of-way of an operator; or  
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	(3)  Work by a public agency or its contractors on a preengineered project; or  
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	(4)  The opening of a grave in a cemetery; or  
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	(5)  Routine road work and general maintenance as performed in the right-of-way by state or county maintenance departments, but excluding any work or maintenance involving change of grade or clearing or widening drainage ditches.  
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	(b)(1)  Compliance with notice requirements of § 14-271-112 is not required of persons responsible for repair or restoration of service, or to ameliorate an imminent danger to life, health, property, or public safety.  
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	(2)  However, those persons shall give, as soon as practicable, oral notice of the emergency excavation or demolition to either the One Call Center or to each operator having underground facilities located in the area where the excavation or demolition is to be performed and request emergency assistance from each operator so identified in locating and providing immediate protection to its underground facilities. However, if such notice is given to an operator of an underground pipeline facility, the person giving the notification shall also notify the One Call Center as soon as is reasonably possible.  
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	(3)  An imminent danger to life, health, property, or public safety exists whenever there is a substantial likelihood that loss of life, health, or property will result before the procedures under § 14-271-112 can be fully complied with.  
	
	

	
	
	

	
	
	

	
	
	   14-271-110. Notifying operators of underground facilities - Identification of location.
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	(a)(1)  Within four (4) working hours after receiving notification of intent to excavate or demolish, the One Call Center shall in turn notify all member operators of underground facilities in the affected area of the proposed activity.  
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	(2)(A)  Unless otherwise agreed to between the excavators and the operator, within two (2) working days after notification from either the One Call Center or the person proposing the activity, the operator shall identify the approximate location of the facilities by field-marking on the surface by paint, dye, stakes, or any other clearly visible marking which designates the horizontal course of the facilities.  
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	(B)  If the operator has no facilities in the area, the operator shall so inform the person proposing the activity, either by contacting that person or by leaving such information at the site.  
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	(3)  When an underground facility is being located, the operator shall furnish the excavator information which identifies the approximate center line, approximate or estimated depth, when known, and dimensions of the underground facility.  
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	(4)(A)  When excavating within the approximate location of an underground facility, the excavator shall uncover the facility using a method approved by the operator.  
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	(B)  No power-driven tools or equipment shall be used without the express approval of the operator.  
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	(b)  Subject to the provisions of § 14-271-112(b) governing the duration of a locate request, when projects are delayed or are lengthy in time and location, the operator and the excavator shall establish and maintain coordination regarding location, marking, and identification of the facilities until all excavation or demolition is completed.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 9; 1995, No. 727, § 6.
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	   14-271-111. Color code for marking facility and excavation or demolition locations.
	
	

	
	
	

	
	
	


(a)(1)  If the approximate location of an underground facility is marked with temporary markers, stakes, or other physical means, the operator shall follow the color coding prescribed as follows:  



FACILITY AND TYPE OF                                    SPECIFIC GROUP
       PRODUCT                                        IDENTIFYING COLOR
Electric power distribution and transmission              Safety red
Municipal electric systems                                Safety red
Gas distribution and transmission               High visibility safety yellow
Oil distribution and transmission               High visibility safety yellow
Dangerous materials' product lines              High visibility safety yellow
Telephone and telegraph systems                      Safety alert orange
Cable television                                     Safety alert orange
Police and fire communications                       Safety alert orange
Water systems                                       Safety precaution blue
Sewer systems                                           Safety green.
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	(2)  In addition to the foregoing, all underground facilities installed after January 1, 1996, shall be permanently marked with tracing wires of appropriate durability or in other manner which will enable the operator to trace the specific course of the underground facility.  
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	(b)  Unless otherwise agreed by all affected operators, persons engaged in excavation or demolition shall mark the proposed area of work with stakes, flags, posts, or painted or chalked lines that are white in color and are clearly visible.  
	
	

	
	
	

	
	
	


	[image: image97.png]



	
	

	
	
	

	
	
	(c)  Any person who moves, removes, alters, conceals, or defaces any markings required under this chapter before the demolition or excavation work is commenced shall be subject to the penalties contained in § 14-271-104.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 9; 1995, No. 727, § 7.
	
	

	
	
	

	
	
	

	
	
	   14-271-112. Notice of intent to excavate or demolish.
	
	

	
	
	

	
	
	


	[image: image98.png]



	
	

	
	
	

	
	
	(a)  Except as provided in § 14-271-109, no person may engage in excavation or demolition activities without having first notified the One Call Center in accordance with the provisions listed in this section.  
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	(b)(1)  Each person responsible for any excavation or demolition operation shall serve written or telephonic notice of intent to excavate or demolish at least two (2), but not more than ten (10), full working days before commencing this activity.  
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	(2)  The notice of intent shall be delivered to the One Call Center.  
	
	

	
	
	

	
	
	


	[image: image101.png]



	
	

	
	
	

	
	
	(3)(A)  The notice given by this section shall be effective for a period of twenty (20) working days from the date that the notice was given.  
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	(B)  If the work to be performed is not completed within this period, or if the location markings have been removed or are no longer visible, the person engaging in the demolition or excavation activity shall reinitiate the notice procedure set forth in this section.  
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	(c)  The written or telephonic notice of intent required by subsection (b) of this section shall contain the name of the person notifying the One Call Center, the name, address, and telephone number of the person responsible for the excavation or demolition, the starting date, anticipated duration and type of excavation or demolition operation to be conducted, the specific location of the proposed excavation or demolition, and whether or not explosives are anticipated to be used.  
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	(d)  The One Call Center shall, as soon as practicable after receiving such notice, provide persons giving notice of an intention to engage in an excavation activity the names of any member operators of underground facilities to whom the notice will be transmitted.  
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	(e)(1)  An adequate record of notifications to the One Call Center shall be maintained by the One Call Center.  
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	(2)  A copy of the record shall be furnished to the persons giving notice of intent to excavate or demolish if requested.  
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	(3)  The records shall be maintained by the One Call Center for at least three (3) years.  
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	(f)  Nothing in this section shall be construed to obligate the One Call Center to transmit a notice of intent to excavate for any operator that is not a member of the One Call Center.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 7; 1991, No. 762, § 8; 1995, No. 727, § 8.
	
	

	
	
	

	
	
	

	
	

	
	

	
	   14-271-113. Notice of damage required - Exception.
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	(a)  Except as provided by subsection (b) of this section, each person responsible for any excavation or demolition operation that results in any damage to an underground facility shall notify, immediately upon discovery of the damage, the operator of the facility of the location and nature of the damage and shall allow the operator reasonable time to accomplish necessary repairs before completing the excavation or demolition in the immediate area of the facility.  
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	(b)  Each person responsible for any excavation or demolition operation that results in damage to an underground facility permitting the escape of any flammable, toxic, or corrosive gas or liquid shall notify the operator and police and fire departments immediately upon discovery of the damage and take any other action reasonably necessary to protect persons and property and to minimize the hazards until arrival of the operator's personnel or police and fire departments.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1987, No. 600, § 11; 1995, No. 727, § 9.
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	   14-271-114. Operators of underground pipeline facilities.
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	In addition to the provisions of this chapter, all operators of underground pipeline facilities are required to comply with all applicable federal statutes and regulations pertaining to pipeline safety and damage prevention.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1995, No. 727, § 10.
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	   14-271-115. No responsibility for nonmember facilities.
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	Neither the One Call Center, nor any entity operating the One Call Center, nor any member of the One Call Center shall be responsible for locating nonmember underground utility facilities, or for advising or otherwise warning of the possibility of the existence of underground utility facilities other than those owned or operated by members of the One Call Center.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	History. Acts 1995, No. 727, § 11.
	
	

	
	
	

	
	
	


CALIFORNIA

	CALIFORNIA LAW 


· Outline your excavation area with white paint [4216.2 (a)]. 

· Call USA two working days before you dig [4216.2 (a)]. 

· USA will notify its members of your excavation [4216.2 (c)]. 

· The USA members will provide information about, mark or stake the horizontal path of their facilities, or will advise of clearance [4216.3 (a)]. 

· Expose the underground facilities by hand before using power equipment [4216.4 (a)]. 

· The USA request number is valid for 14 calendar days, if your excavation extends beyond that you must contact USA every 14 days [4216. (e)]. 

· Keep the USA request number to validate your excavation permit [4216.9 (a

CONTRACTOR STATE LICENSE BOARD ENFORCEMENT
BUSINESS AND PROFESSIONS CODE 7110
Assembly Bill No. 2719
An Act to amend Section 7110 of the Business and Professions Code, relating to contractors.

Legislative Counsel’s Digest

AB2719, as amended, Frazee. Contractors.

Existing law provides that violation of specified laws by a licensed contractor constitutes cause for disciplinary action.

This bill would include within the specified laws provisions dealing with excavations and subsurface installations.

The people of the State of California do enact as follows:

SECTION 1. Section 7110 of the Business and Professions Code is amended to read:

7110. Willful or deliberate disregard and violation of the building laws of the state, or of any political subdivision thereof, or of the minimum painting standards adopted pursuant to Section 37040 of the Health and Safety Code, or of Section 8505 or 8556 of this code, or of Sections 1689.5 to 1689.8, inclusive, or Section 1689.10 to 1689.13, inclusive, of Civil Code, or of the safety laws or labor laws or compensation insurance laws or Unemployment Insurance Code of the state, or violation by any licensee of any provision of the Health and Safety Code or Water Code, relating to the digging, boring, or drilling of water wells, or Article 2 (commencing with Section 4216) of Chapter 3.1 of Division 5 of Title 1 of the Government Code, constitutes a cause for disciplinary action. 
Assembly Bill No. 73 

CHAPTER 928

An act to amend the heading of Chapter 3.1 (commencing with Section 4215) of Division 5 of Title 1 of , to add the heading of Article 1 (commencing with Section 4215) to Chapter 3.1 of Division 5 of Title 1, to add Article 2 (commencing with Section 4216) to Chapter 3.1 of Division 5 of Title 1 of, and to repeal Sections 4216 and 4217 of, the Government Code, relating to underground installations.

[Approved by Governor September 26, 1989. Filed with

Secretary of State September 27, 1989]

LEGISLATIVE COUNSEL’S DIGEST

AB 73, Elder. Subsurface installations: excavation: penalties.

Existing law establishes regional notification centers as nonprofit associations of operators of subsurface installations. Pursuant to existing law, every person planning to conduct any excavation is required to contact a regional notification center at least 2 days prior to excavation and, if practical, to delineate the areas to be excavated. In turn, the center is required to provide an inquiry identification number. Pursuant to existing law, these centers, and the affected members notified, are required to provide specified information regarding any subsurface installations which might be affected by the proposed excavation.

Existing law imposes civil penalties in an amount not to exceed $5,000 for any member or excavator who violates these and related provisions, and requires that any penalties imposed be deposited in the General Fund.

This bill would define the term "practical" for the purpose of delineating the areas to be excavated, and would require the excavator to identify the area to be excavated in another manner, sufficient to enable the operator to determine the area of the excavation to be field marked, if delineation is determined to be impractical.

This bill would provide that an operator or excavator who negligently violates the provisions be subject to civil penalties not to exceed $10,000, and that an operator or excavator who knowingly and willfully violates the provisions be subject to civil penalties not to exceed $50,000.

This bill would specify that a civil action may be brought by the Attorney General, the district attorney, or the local or state agency which issued the permit to excavate. This bill would require that penalties collected as a result of a civil suit shall be paid to the general fund of the public agency bringing the action.

This bill would require that if more than one agency is involved in enforcement, the penalties and fines collected shall be apportioned between them by the court in a manner that will fairly offset the relative costs or losses incurred by the public agencies.

This bill would also define "operator" and "excavator" for purposes of the subsurface installation protection provisions, and would provide that inquiry identification numbers provided by notification centers may be validated for more than 14 days unless if mutually agreed to, and may be revalidated, as specified. This bill would specify that excavators are liable for any damages resulting from their failure to comply with the notification requirements, and would preclude, to a specified extent, damage claims by those owners or operators who themselves fail to comply with requirements of the regional notification center system. This bill would also provide that excavators, as defined, provide notification to notification centers regarding proper markings of the location of subsurface installations and proper excavation techniques. This bill would require notification centers to keep records of specified notifications from excavators and operators for not less than 3 years.

This bill would exempt specified property owners and owners of residential real property from the regional notification center system in cases where excavation efforts do not require a permit issued by a public agency.

This bill would also make technical nonsubstantive changes, reorganizing the provisions into newly titled, separate articles.

The people of the State of California do enact as follows:

SECTION 1. The heading of Chapter 3.1 (commencing with Section 4215) of Division 5 of Title 1 of the Government Code is amended to read:

CHAPTER 3.1. PROTECTION OF UNDERGROUND INFRASTRUCTURE

SEC. 2. The heading of Article 1 (commencing with Section 4215) of Chapter 3.1 of Division 5 of Title 1 is added to the Government Code, to read:

Article 1. Public Utility Protection in Public Contracts

SEC. 3. Section 4216 of the Government Code is repealed.

SEC. 4. Article 2 (commencing with Section 4216) is added to Chapter 3.1 of Division 5 of Title 1 of the Government Code, to read:

Article 2. Regional Notification Center System

4216.  As used in this article the following definitions apply:

   (a) "Approximate location of subsurface installations" means a

strip of land not more than 24 inches on either side of the exterior

surface of the subsurface installation. "Approximate location" does

not mean depth.

   (b) "Excavation" means any operation in which earth, rock, or

other material in the ground is moved, removed, or otherwise

displaced by means of tools, equipment, or explosives in any of the

following ways: grading, trenching, digging, ditching, drilling,

augering, tunneling, scraping, cable or pipe plowing and driving, or

any other way.

   (c) Except as provided in Section 4216.8, "excavator" means any

person, firm, contractor or subcontractor, owner, operator, utility,

association, corporation, partnership, business trust, public agency,

or other entity which, with their, or his or her, own employees or

equipment performs any excavation.

   (d) "Emergency" means a sudden, unexpected occurrence, involving a

clear and imminent danger, demanding immediate action to prevent or

mitigate loss of, or damage to, life, health, property, or essential

public services.  "Unexpected occurrence" includes, but is not

limited to, fires, floods, earthquakes or other soil or geologic

movements, riots, accidents, damage to a subsurface installation

requiring immediate repair, or sabotage.

   (e) "High priority subsurface installation" means high-pressure

natural gas pipelines with normal operating pressures greater than

415kPA gauge (60psig) or greater than six inches nominal pipe

diameter, petroleum pipelines, pressurized sewage pipelines,

high-voltage electric supply lines, conductors, or cables that have a

potential to ground of greater than or equal to 60kv, or hazardous

materials pipelines that are potentially hazardous to workers or the

public if damaged.

   (f) "Inquiry identification number" means the number that is

provided by a regional notification center to every person who

contacts the center pursuant to Section 4216.2. The inquiry

identification number shall remain valid for not more than 28

calendar days from the date of issuance, and after that date shall

require regional notification center revalidation.

   (g) "Local agency" means a city, county, city and county, school

district, or special district.

   (h) "Operator" means any person, corporation, partnership,

business trust, public agency, or other entity that owns, operates,

or maintains a subsurface installation. For purposes of Section

4216.1, an "operator" does not include an owner of real property

where subsurface facilities are exclusively located if they are used

exclusively to furnish services on that property and the subsurface

facilities are under the operation and control of that owner.

   (i) "Qualified person" means a person who completes a training

program in accordance with the requirements of Title 8, California

Code of Regulations, Section 1509, Injury Prevention Program, that

meets the minimum training guidelines and practices of Common Ground

Alliance current Best Practices.

   (j) "Regional notification center" means a nonprofit association

or other organization of operators of subsurface installations that

provides advance warning of excavations or other work close to

existing subsurface installations, for the purpose of protecting

those installations from damage, removal, relocation, or repair.

   (k) "State agency" means every state agency, department, division,

bureau, board, or commission.

   (l) "Subsurface installation" means any underground pipeline,

conduit, duct, wire, or other structure, except nonpressurized

sewerlines, nonpressurized storm drains, or other nonpressurized

drain lines.

4216.1.  Every operator of a subsurface installation, except the

Department of Transportation, shall become a member of, participate

in, and share in the costs of, a regional notification center.

Operators of subsurface installations who are members of, participate

in, and share in, the costs of a regional notification center,

including, but not limited to, the South Shore Utility Coordinating

Council, the  Underground Service Alert--Northern California or the

Underground Service Alert--Southern California are in compliance with

this section and Section 4216.9.

4216.2.  (a) (1) Except in an emergency, any person planning to

conduct any excavation shall contact the appropriate regional

notification center, at least two working days, but not more than 14

calendar days, prior to commencing that excavation, if the excavation

will be conducted in an area that is known, or reasonably should be

known, to contain subsurface installations other than the underground

facilities owned or operated by the excavator and, if practical, the

excavator shall delineate with white paint or other suitable

markings the area to be excavated.

   (2) When the excavation is proposed within 10 feet of a high

priority subsurface installation, the operator of the high priority

subsurface installation shall notify the excavator of the existence

of the high priority subsurface installation prior to the legal

excavation start date and time, as such date and time are authorized

pursuant to paragraph (1) of subdivision (a) of Section 4216.2. The

excavator and operator or its representative shall conduct an onsite

meeting at a mutually-agreed-on time to determine actions or

activities required to verify the location of the high priority

subsurface installations prior to start time.

   (b) Except in an emergency, every excavator covered by Section

4216.8 planning to conduct an excavation on private property may

contact the appropriate regional notification center if the private

property is known, or reasonably should be known, to contain a

subsurface installation other than the underground facility owned or

operated by the excavator and, if practical, the excavator shall

delineate with white paint or other suitable markings the area to be

excavated.

   (c) The regional notification center shall provide an inquiry

identification number to the person who contacts the center pursuant

to this section and shall notify any member, if known, who has a

subsurface installation in the area of the proposed excavation. An

inquiry identification number may be validated for more than 28 days

when mutually agreed between the excavator and any member operator so

notified that has a subsurface installation in the area of the

proposed excavation; and, it may be revalidated by notification to

the regional notification center by the excavator prior to the time

of its expiration.

   (d) A record of all notifications by excavators and operators to

the regional notification center shall be maintained for a period of

not less than three years. The record shall be available for

inspection by the excavator and any member, or their representative,

during normal working hours and according to guidelines for

inspection as may be established by the regional notification

centers.

   (e) As used in this section, the delineation is practical when any

of the following conditions exist:

   (1) When delineating a prospective excavation site with white

paint could not be misleading to those persons using affected streets

and highways.

   (2) When the delineation could not be misinterpreted as a traffic

or pedestrian control.

   (3) Where an excavator can determine the exact location of an

excavation prior to the time an area has been field marked pursuant

to Section 4216.3.

   (4) Where delineation could not be construed as duplicative.

   (f) Where an excavator makes a determination that it is not

practical to delineate the area to be excavated, the excavator shall

contact the regional notification center to advise the operators that

the excavator shall identify the area to be excavated in another

manner sufficient to enable the operator to determine the area of the

excavation to be field marked pursuant to Section 4216.3.

4216.3.  (a) (1) Any operator of a subsurface installation who

receives timely notification of any proposed excavation work in

accordance with Section 4216.2 shall, within two working days of that

notification, excluding weekends and holidays, or before the start

of the excavation work, whichever is later, or at a later time

mutually agreeable to the operator and the excavator, locate and

field mark the approximate location and, if known, the number of

subsurface installations that may be affected by the excavation to

the extent and degree of accuracy that the information is available

either in the records of the operator or as determined through the

use of standard locating techniques other than excavating, otherwise

advise the person who contacted the center of the location of the

operator's subsurface installations that may be affected by the

excavation, or advise the person that the operator does not operate

any subsurface installations that would be affected by the proposed

excavation.

   (2) Only a qualified person shall perform subsurface installation

locating activities.

   (3) A qualified person performing subsurface installation locating

activities on behalf of a subsurface installation operator shall use

a minimum of a single-frequency utility locating device and shall

have access to alternative sources for verification, if necessary.

   (4) Operators of high priority subsurface installations shall

maintain and preserve all plans and records for its subsurface

installations.

   (b) Every operator of a subsurface installation who field marks

the location of a subsurface installation shall make a reasonable

effort to make field markings in conformance with the uniform color

code of the American Public Works Association.

   (c) If, at any time during an excavation for which there is a

valid inquiry identification number, an operator's field markings are

no longer reasonably visible, the excavator shall contact the

appropriate regional notification center. The regional notification

center shall contact any member, if known, who has a subsurface

installation in the area of the excavation. Upon receiving timely

notification or renotification pursuant to this subdivision, the

operator shall re-locate and re-mark, within two working days, those

subsurface installations that may be affected by the excavation to

the extent necessary, in conformance with this section.

   (d) The excavator shall notify the appropriate regional

notification center of the failure of an operator to comply with this

section. The notification shall include the inquiry identification

number issued by the regional notification center. A record of all

notifications received pursuant to this subdivision shall be

maintained by the regional notification center for a period of not

less than three years. The record shall be available for inspection

pursuant to subdivision (d) of Section 4216.2.

4216.4.  (a) When the excavation is within the approximate location

of subsurface installation, the excavator shall determine the exact

location of subsurface installations in conflict with the excavation

by excavating with hand tools within the area of the approximate

location of subsurface installations as provided by the operators in

accordance with Section 4216.3 before using any power-operated or

power-driven excavating or boring equipment within the approximate

location of the subsurface installation, except that power-operated

or power-driven excavating or boring equipment may be used for the

removal of any existing pavement if there are no subsurface

installations contained in the pavement. If documented notice of the

intent to use vacuum excavation devices, or power-operated or

power-driven excavating or boring equipment, has been provided to the

subsurface installation operator or operators and it is mutually

agreeable with the operator or operators and the excavator, the

excavator may utilize vacuum excavation devices, or power-operated or

power-driven excavating or boring equipment within the approximate

location of a subsurface installation and to any depth.

   (b) If the exact location of the subsurface installation cannot be

determined by hand excavating in accordance with subdivision (a),

the excavator shall request the operator to provide additional

information to the excavator, to the extent that information is

available to the operator, to enable the excavator to determine the

exact location of the installation. The regional notification center

shall provide the excavator with the contact phone number of the

subsurface installation operator.

   (c) An excavator discovering or causing damage to a subsurface

installation, including all breaks, leaks, nicks, dents, gouges,

grooves, or other damage to subsurface installation lines, conduits,

coatings, or cathodic protection, shall immediately notify the

subsurface installation operator. The excavator may contact the

regional notification center to obtain the contact information of the

subsurface installation operator. If high priority subsurface

installations are damaged and the operator cannot be contacted, the

excavator shall call 911 emergency services.

4216.5.  The requirements of this article apply to state agencies

and to local agencies which own or operate subsurface installations,

except as otherwise provided in Section 4216.1.  A local agency which

is required to provide the services described in Section 4216.3 may

charge a fee in an amount sufficient to cover the cost of providing

that service.

4216.6.  (a) (1) Any operator or excavator who negligently violates

this article is subject to a civil penalty in an amount not to exceed

ten thousand dollars ($10,000).

   (2) Any operator or excavator who knowingly and willfully violates

any of the provisions of this article is subject to a civil penalty

in an amount not to exceed fifty thousand dollars ($50,000).

   (3) Except as otherwise specifically provided in this article,

this section is not intended to affect any civil remedies otherwise

provided by law for personal injury or for property damage, including

any damage to subsurface installations, nor is this section intended

to create any new civil remedies for those injuries or that damage.

   (4) This article shall not be construed to limit any other

provision of law granting governmental immunity to state or local

agencies or to impose any liability or duty of care not otherwise

imposed by law upon any state or local agency.

   (b) An action may be brought by the Attorney General, the district

attorney, or the local or state agency which issued the permit to

excavate, for the enforcement of the civil penalty pursuant to this

section.  If penalties are collected as a result of a civil suit

brought by a state or local agency for collection of those civil

penalties, the penalties imposed shall be paid to the general fund

of the agency.  If more than one agency is involved in enforcement,

the penalties imposed shall be apportioned among them by the court in

a manner that will fairly offset the relative costs incurred by the

state or local agencies, or both, in collecting these fees.

4216.7.  (a) If a subsurface installation is damaged by an excavator

as a result of failing to comply with Section 4216.2 or 4216.4, or

as a result of failing to comply with the operator's requests to

protect the subsurface installation as specified by the operator

prior to the start of excavation, the excavator shall be liable to

the operator of the subsurface installation for resulting damages,

costs, and expenses to the extent the damages, costs, and expenses

were proximately caused by the excavator's failure to comply.

   (b) If the operator of a subsurface installation has failed to

comply with the regional notification center system requirements of

Section 4216.1, that operator shall forfeit his or her claim for

damages to his or her subsurface installation, arising from the

excavation, against an excavator who has complied with the

requirements of Section 4216.2 to the extent damages were proximately

caused by the operator's failure to comply.

   (c) If an operator of a subsurface installation has failed to

comply with the provisions of Section 4216.3, has failed to comply

with paragraph (2) of subdivision (a) of Section 4216.2, or has

failed to comply with subdivision (b) of Section 4216.4, the operator

shall be liable to the excavator who has complied with Sections

4216.2 and 4216.4 for damages, costs, and expenses resulting from the

operator's failure to comply with these specified requirements to

the extent the damages, costs, and expenses were proximately caused

by the operator's failure to comply.

   (d) Nothing in this section shall be construed to do any of the

following:

   (1) Affect claims including, but not limited to, third-party

claims brought against the excavator or operator by other parties for

damages arising from the excavation.

   (2) Exempt the excavator or operator from his or her duty to

mitigate any damages as required by common or other applicable law.

   (3) Exempt the excavator or operator from liability to each other

or third parties based on equitable indemnity or comparative or

contributory negligence.

4216.8.  This article does not apply to any of the following

persons:

   (a) An owner of real property who contracts for an excavation

project on the property, not requiring a permit issued by a state or

local agency, with a contractor or subcontractor licensed pursuant to

Article 5 (commencing with Section 7065) of Chapter 9 of Division 3

of the Business and Professions Code.

   (b) An owner of residential real property, not engaged as a

contractor or subcontractor licensed pursuant to Article 5

(commencing with Section 7065) of Chapter 9 of Division 3 of the

Business and Professions Code, who as part of improving his or her

principal residence or appurtenances thereto is performing or having

performed excavation work not requiring a permit issued by a state or

local agency.

   (c) Any person or private entity that leases or rents power

operated or power-driven excavating or boring equipment, regardless

of whether an equipment operator is provided for that piece of

equipment or not, to a contractor or subcontractor licensed pursuant

to Article 5 (commencing with Section 7065) of Chapter 9 of Division

3 of the Business and Professions Code, if the signed rental

agreement between the person or private entity and the contractor or

subcontractor contains the following provision:

"It is the sole responsibility of the lessee or renter to follow the

requirements of the regional notification center law pursuant to

Article 2 (commencing with Section 4216) of Chapter 3.1 of Division 5

of Title 1 of the Government Code.  By signing this contract, the

lessee or renter accepts all liabilities and responsibilities

contained in the regional notification center law."

4216.9.  (a) No permit to excavate issued by any local agency, as

defined in Section 4216, or any state agency, shall be valid unless

the applicant has been provided an initial inquiry identification

number by a regional notification center pursuant to Section 4216.2.

For purposes of this section, "state agency" means every state

agency, department, division, bureau, board, or commission, including

the Department of Transportation.

   (b) This article does not exempt any person or corporation from

Sections 7951, 7952, and 7953 of the Public Utilities Code.

.

COLORADO

AN ACT

SENATE BILL 93-155
BY SENATORS Schroeder, Blickensderfer, Casey, Feeley, Norton, Pastore, and Wattenberg; also 
REPRESENTATIVES Anderson and Eisenach. 


CONCERNING THE NOTIFICATION TO PERSONS IN CONTROL OF UNDERGROUND FACILITIES IN ADVANCE OF PROPOSED EXCAVATION ACTIVITIES, AND, IN CONNECTION THEREWITH, CREATING THE NOTIFICATION ASSOCIATION OF OWNERS AND OPERATORS OF UNDERGROUND FACILITIES. 

Be it enacted by the General Assembly of the State of Colorado. 

SECTION 1. 
Article 1.5 of title 9. Colorado Revised Statutes, 1986 Repl. Vol., is amended to read: 

ARTICLE 1.5
Excavation Requirements 


9.1.5-101. Legislative declaration. The purpose of this article is to prevent injury to persons and damage to property from accidents resulting from damage to underground facilities by excavation. This purpose shall be facilitated through the creation of a single statewide notification system to be administered by an association of the owners and operators of underground facilities. Through the association, excavators shall be able to obtain crucial information regarding the location of underground facilities prior to excavating and shall thereby be able to greatly reduce the likelihood of damage to any such underground facility or injury to any person working at an excavation site. 


9-5.5-102. Definitions. As used in this article, unless the context otherwise requires: 

(1) "Damage" includes the penetration or destruction of any protective coating, housing, or other protective device of an underground facility, the partial or complete severance of an underground facility, or the rendering of any underground facility inaccessible. 

(2) "Emergency situations" includes ruptures and leakage of pipelines, explosions, fires, and similar instances where immediate action is necessary to prevent loss of life or significant damage to underground facilities and advance notice of proposed excavation is impracticable under the circumstances. 

(3) "Excavation" means any operation in which earth is moved or removed by means of any tools, equipment, or explosives and includes augering, backfilling, ditching, drilling, grading, plowing-in, pulling-in, ripping, scraping, trenching and tunneling. 

(4) "Notification association" or "association’ means the Statewide Notification Association of Owners and Operators of Underground Facilities created in Section 9-5.5-105. 

(5) (a) "Operator" or "owner" means any person, including public utilities, municipal corporations, political subdivisions, or other persons having the right to bury underground facilities in or near a public road, street, alley, right-of-way or utility easement. 

(b) "Operator" or "owner" does not include any railroad. 

(6) "Person" means any individual, partnership, association, corporation or joint venture; the state, any political subdivision of the state, or any instrumentality or agency of either, or the legal representative of any of them. 

(7) "Underground facility" means any item of personal property which is buried or placed below ground for use in connection with the storage or conveyance of water or sewage, electronic, telephonic, or telegraphic communications or cable television, electric energy, or oil, gas, or other substances. "Item of personal property" as used in this subsection (7), includes, but is not limited to, pipes, sewers, conduits, cables, valves, lines, wires, manholes, and attachments thereto. 


9-1.5-103. Plans and specifications –notice of excavation duties of excavators—duties of owners and operators. 

(1) Architects, engineers, or other persons designing excavation shall obtain general information as to the description, nature, and location of underground facilities in the area of such proposed excavations and include such general information in the plans or specifications to inform an excavation contractor of the existence of such facilities and of the need to obtain information thereon pursuant to subsection (3) of this section. 

(3) (a) Except in emergency situations and except as to an employee with respect to the employer’s underground facilities or as otherwise provided in an agreement with an owner or operator, no person shall make or begin excavation without first notifying the Notification Association and, if necessary, the tier two members having underground facilities in the area of such excavation. Notice may be given in person, by telephone, or in writing if delivered. 

(b) Notice of the commencement, extent, and duration of the excavation work shall be given at least two business days prior thereto not including the day of actual notice. 

( c) Any notice given pursuant to paragraph (b) of this sub-section (3) shall include the following: 

(I) The name and telephone number of the person who is giving the notice: 

(II) The name and telephone number of the excavator; and 

(III) The specific location, starting date, and description of the intended excavation activity. 

(d) An excavator may request a written record of any information from an owner or operator of an underground facility regarding the location of specific underground facilities. 

(4)(a) Any owner or operator receiving notice pursuant to subsection (3) of this section shall advise the excavator of the location and size of any underground facilities in the proposed excavation area by marking the location of the facilities with clearly identifiable markings within eighteen inches horizontally from the exterior sides of any such facilities. Such markings shall include the depth, if known and shall be made pursuant to the Uniform Color code as approved by the Utility Location and Coordinating Council of the American Public works Association. In the event any person is involved in excavating across a pre-existing underground facility, the owner of such facility shall, upon a pre-determined agreement at the request of the excavator or the owner, provide on-site assistance. 

(b) The markings of underground facilities shall be considered valid so long as the markings are clearly visible but not fore more than thirty calendar days. If an excavation has not been completed within the thirty-day period, the excavator shall notify the affected owner or operator and the Notification Association at least two business days, not including the day of actual notice, before the end of such thirty-day period. 

(c) (I) It shall be the responsibility of the excavator to maintain adequate and accurate information on the location of any underground facility throughout the excavation period. 

(II) (A) If the information maintained pursuant to subparagraph (I) of this paragraph (c) becomes lost or invalid, the excavator shall notify the Association or the affected owner or operator and request an immediate re-verification of the location of any underground facility. Upon receipt of such notification, such affected owner or operator shall respond as quickly as is practicable. The excavator shall cease excavation activities at the affected location until the location of any underground facilities has been verified. 

(B) If the information maintained pursuant to subparagraph (I) of this paragraph (c) is determined to be inaccurate, the excavator shall immediately notify the affected owner or operator and shall request an immediate re-verification of the location of any underground facility. Upon receipt of such notification, such affected owner or operator shall respond as quickly as practicable. The excavator may continue excavation activity if such excavator exercise due caution and care to prevent damaging any underground facility. 

(5) In emergency situations, excavators shall take such precautions as are reasonable under the circumstances to avoid damage to underground facilities and notify affected owners or operators and the Notification Association as soon as possible of such emergency excavations. In the event of damage to any underground facility, the excavator shall immediately notify the affected owner or operator and the Notification Association of the location and extent of such damage. 

(6) If information requested and needed by an excavator pursuant to subsection (4) of this section is not provided by the owner or operator pursuant thereto within two business days, not including the day of the actual notice, or such later time as agreed upon by the excavator and the owner or operator or if the information provided fails to identify the location of the underground facilities, the excavator shall immediately give notice to the Association or the owner or the operator and may proceed and shall not be liable for such damage except upon proof of such excavator’s negligence. 

(7) In the event of damage to an underground facility, the excavator, owner, and operator shall cooperate to mitigate damages to the extent reasonably possible, including the provision of in-kind work by the excavator where technical or specialty skills are not required by the nature of the underground facility, which in-kind work may be under the supervision and pursuant to the specifications of the owner or operator. 


9-1.5-104. Injunctive relief. 


9-1.5-104.5. Penalties—cash fund. 

(1) (a) Every owner or operator of an underground facility in this state shall join the Notification Association pursuant to Section 9-1.5-105 before September 1, 1993. 

(b) Any owner or operator of an underground facility who does not join the Notification Association in accordance with paragraph (a) of this subsection (1), shall be liable for a civil penalty of two hundred dollars. 

(c) If any underground facility located in the service area of an owner or operator is damaged as a result of such owner’s or operator’s failure to comply with paragraph (a) of this subsection (1), such owner or operator shall be liable for civil penalty in the amount of one thousand dollars for the first offense and three thousand dollars for each subsequent offence. 

(2) (a) Any person who intends to excavate shall notify the Notification Association pursuant to Section 9-1.5-103 prior to commencing any excavation activity. 

(b) Any person, other than a homeowner working on such homeowner’s property, who fails to notify the Notification Association or the affected owner or operator pursuant to paragraph (a) of this subsection (s) shall be liable for a civil penalty in the amount of two hundred dollars. 

(c) If any person, other than a homeowner working on wuch homeowner’s property, who failed to comply with paragraph (a) of this subsection (2), damages an underground facility during excavation, such person shall be liable for a civil penalty of one thousand dollars for the first offense and three thousand dollars for each subsequent offense. 

(d) This subsection (2) shall take effect January 1, 1994, and shall apply to any act which occurs on or after January 1, 1994. 

(3) (a) Any civil penalty imposed pursuant to this section shall be im posed by the district court for the county in which the owner or operator or excavator resides or maintains a principal place of business in this state and shall be transmitted to the state general fund. 

(b) The penalties provided in this article are in addition to any other remedy at law or equity available to an excavator or owner or operator of a damaged underground facility; except that nothing in this article shall be construed to change the basis for civil liability for damages under existing law. 


9-1.5-105 Notification Association – structure and funding requirements—duties of owners and operators. 

(1) There is hereby created a nonprofit corporation in the State of Colorado, referred to in this Article as the "Notification Association," which shall consist of all owners or operators of underground facilities. All such owners and operators shall join the Notification Association and shall participate in a statewide program which utilizes a single toll-free telephone number which excavators can use to notify the Notification Association of pending excavation plans, upon its organization and incorporation. The Association shall file a letter to such effect with the Public Utilities Commission so that the Commission may refer inquiries arising under this article to an appropriate person. 

(2) All underground facility owners and operators shall be members of the Notification Association which shall be organized as follows: 

(a) "Tier one" members shall be full members of the Notification Association and shall receive full service benefits as part of such membership as specified in this article. Any owner or operator required to be a member of the Association who was a member on February 1, 1993, shall be designated a tier one member without further action by such member. 

(b) (I) "Tier two’ members who shall be limited members shal receive limited services as part of such membership as specified in this article. Tier two members shall pay a one-time membership fee of twenty-five dollars to the Notification Association to partially defray the costs incurred by the Association in organizing pursuant to this article. The Notification Association shall not assess any charges, costs or fees to any tier two member other than the one-time membership fee. 

(II) All tier two members shall provide the Association with accurate information regarding the boundaries of such member’s service area, the type of underground facility that may be encountered within such service area, and the contact person for information regarding such member’s underground facilities. A tier two member shall also provide geographical information concerning underground facilities it owns or operates which are not located within the designated service area to the Notification Association 

(III) Not later than January 1, 1994, the Notification Association shall provide any person who contacts the Association regarding information concerning underground facilities owned or operated by a tier two member with the name of the person specified in Subparagraph (II) of this paragraph (b). 

(IV) The following owners or operators of underground facilities who are not designated as tier one members pursuant to paragraph (a) of this subsection (2) shall be designated as tier two members: 

(A) Electric cooperative associations: 

(B) Special districts organized under Title 32, C.R.S.; 

(C) Cable television operators; 

(D) Municipalities and counties; and 

(E) Telecommunications local exchange providers with fewer than fifty thousand access lines. 

(2.3) Any Association member may alter the status of its membership and move from tier one to tier two or from tier two to tier one at any time that such member chooses; except that every tier one member shall remain a tier one member for at least two years after becoming a tier one member. 

(2.5) The notification Association may accept any organization, person, or entity which has an interest in the purposes and functions of the Association as a member whether specifically enumerated in this article or not. Any such member shall comply with the bylaws of the Association. 

(2.6) The Notification Association shall prepare an annual report on its activities and shall have an annual independent financial audit conducted. The Association shall provide a copy of both reports to the members. 

(3) Except as provided in subsection (2) of this section, each member of the Notification Association shall provide all of the locations of any underground facilities which such member owns or operates to the Notification Association, and the Association shall maintain such information on file for use by excavators. 

(4) The Notification Association shall be governed by a Board of Directors which is representative of the membership of the Association and shall have at least one director that is a tier two member. The Board of Directors shall be elected by the membership of the Association pursuant to the bylaws of the Association. 

(5) The Notification Association shall be incorporated and operated as a nonprofit corporation pusuant to Article 20 of Title 7, C.R.S. 

(6) This section shall not apply to any owner or occupant of real property under which underground facilities are buried if such facilities are used solely to furnish service or commodities to such real property and no part of such facilities is located in a public street, county road, alley, or right-of-way dedicated to public use. 


9-1.5-106. Notice requirements. 

(1) The Notification Association created in section 9-1.5-105 shall: 

(a) Receive and record notifications from excavators concerning intended excavation activies including sites, dates, and the nature of any intended excavation; 

(b) Maintain a record of each notice of intent to excavate for a minimum of three years; and 

(c) File the notification received regarding any proposed excavation site and the notification provided regarding such excavation site, including the date and time of each such notification, by reference number. 

(2) The Notification Association shall provide prompt notice of any proposed excavation to each affected tier one member that has any underground facilities in the area of the proposed excavation site. The Notification Association shall also provide the excavator with the name and telephone number of each tier two member that has any underground facilities in the area of the proposed excavation. 


SECTION 2. Effective Date. This act shall take effect September 1, 1993. 


SECTION 3. Safety clause. The general assembly hereby finds, determines, and declares that this act is necessary for the immediate preservation of the public peace, health, and safety. 
 

CONNECTICUT

DEPARTMENT OF PUBLIC UTILITY CONTROL
Excavation Near Underground Utility Facilities

Section 1: Section 16-345-1 through 16-345-7, inclusive, of the Regulations of Connecticut State Agencies are amended to read as follows: 

Sec. 16-345-1. Definitions 
(a) "Excavator" means a person, partnership, corporation or association, including a public utility or a person engaged as a contractor by a public utility or public agency, directly performing or engaged in the act of excavation, demolition or discharge of explosives. 

(b) "Public agency" means the state or any political subdivision thereof, including any governmental agency. 

(c) "Public utility" means the owner or operator of underground facilities for furnishing electric, gas, telephone, telegraph, communications and pipeline (whether for hire or not), sewage (including storm sewers, sanitary sewers and drainage systems, or parts thereof), water, community television antenna, steam, traffic signal, fire signal or similar service, including a municipal or other public owner or operator, but excluding facilities owned by the owner of a private residence for utility service solely for such residence, regardless of whether such owner or operator is otherwise subject to the jurisdiction of the Authority.(An "excavator" or "public agency" may also be a "public utility"). 

(d) "Central clearinghouse" means the single organization established by the public utilities pursuant to section 16-348 of the General Statutes for the purpose of receiving and giving notice of excavation activity within the state. 

(e) "Excavation" means an operation for the purposes of movement or removal of earth, rock or other materials in or on the ground, or otherwise disturbing the subsurface of the earth, by the use of powered or mechanized equipment, including but not limited to digging, blasting, auguring, back filling, test boring, drilling, pile driving, grading, plowing-in, hammering, pulling-in, trenching, [and] tunneling, reclamation processes, and milling; excluding the movement of earth by tools manipulated only by human or animal power and the tilling of soil for agricultural purposes. 

(f) " Demolition" means the wrecking, razing, rending, moving or removing of any structure. 

(g) "Damage" includes but is not limited to the substantial weakening of structural or lateral support of a utility line, penetration or destruction of any utility line protective coating, housing or other protective device or the severance, partial or complete, of any utility line and "contact" includes, without limitation, the striking, scraping or denting, however slight, of any underground utility facility including any underground utility line protective coating, housing or other protective device, or any significant weakening or disturbance of the structural or lateral support of any underground utility facility. 

(h) " Approximate location of underground facilities" means a strip of land not more than three feet wide or a strip of land extending no more than one and one-half feet on either side of the underground facilities. 

(i) "Authority" means the Public Utilities Control Authority of the State of Connecticut. 

(j) "At or Near" "means within the same subsection of a section in the standard grid system established or to be established pursuant to these regulations, when such term is used in connection with a proposed excavation, discharge of explosives or demolition. 

(k) "Standard grid system" means a grid system established or to be established by the central clearinghouse and approved by the Authority. 

(l) "Facilities" means any wire, cable, pipe, vault, storage tank, transformer, or other similar property or equipment owned by public utilities for furnishing electric, gas, telephone, telegraph, communications and pipeline (whether for hire or not), sewage (including storm sewers, sanitary sewers and drainage systems, or parts thereof), water, community television antenna, steam, traffic signal, fire signal or similar service, regardless of whether such property or equipment is located on land owned by a person or public agency or whether it is located within an easement or right of way, but excluding such property or equipment owned by the owner of a private residence for utility service solely for such residence. 

(m) "Registered" when used in connection with a public utility's facilities, includes such facilities known to the Authority and the central clearinghouse to the extent that the central clearinghouse has sufficient information to provide notification service as required by Section 16-345(d) of Chapter 293 of the General Statutes. 

Sec. 16-345-2. Central clearinghouse 
(a) Call Before You Dig, Inc. , a corporation established under the Connecticut Non-stock Corporation Act, membership in which corporation is open to all public utilities which file with it the information required by these regulations, shall be the central clearinghouse. 

(b) The certificate or incorporation and Bylaws of the central clearinghouse shall be subject to the approval of the Authority. 

(c) The central clearinghouse shall establish and submit to the Authority for its approval written operating procedures, which shall detail the days and hours during which the notification system will be in full operation, and which also shall include procedures for: 

(1) receiving, handling and promptly dispatching messages, to public utilities and permit issuing public agencies described in Section 16-345-7 of these regulations, 

(2) determining the size of the proposed excavation or demolition that may be included as one notification, 

(3) advising the caller to contact individual public utilities which the caller suspects might be affected by emergency excavations, discharges of explosives or demolitions during non-operation hours, 

(4) retaining record of all messages for a reasonable time period, 

(5) establishing and maintaining a standard grid system, 

(6) providing for the institution of advertisement and educational program to advise persons, public agencies and public utilities affected by Chapter 293 of The General Statures, of its terms and requirements; encouraging educational programs for the benefit of persons, public agencies and public utilities who excavate and the owners of underground utility facilities; and encouraging public and private agencies planning or undertaking construction project to require design engineers to obtain under ground utility information, identify such date on drawings, resolve facility conflicts with public utilities, and design projects to minimize adverse effects on facilities, and 

(7) Such other provisions as the Authority shall deem necessary to carry out the objectives of chapter 293 of The General Statutes and the public safety. 

(d) At least two months prior to the beginning of each fiscal year, the central clearinghouse shall propose to the Authority for approval an annual budget which shall: 

(1) include billing rates that shall equitably allocate the costs of operating the notification system to those public utilities whose facilities are registered with the Authority, and 

(2) be calculated so that the central clearinghouse shall neither make a profit nor suffer a loss, provided that if such a profit or less does occur during any year, the budget for the next year shall be adjusted accordingly. 

(e) The central clearinghouse shall, from time to time, as the Authority may require, file with the Authority a current list of public utilities that participate in the central clearinghouse's service, which list shall include for each such public utility: 

(1) the name and title of the public utility's employee or representative responsible for receiving notice of proposed excavations, discharges of explosives or demolitions, 

(2) the business address of such employee, 

(3) the normal hours and days of the week ("business hour") during which such employee may be contacted at the public utility. 

(4) the "business hours" telephone number where such employee or representative may be reached 

(5) an emergency telephone number to be used to contact such employee or representative during a non-business hours emergency, and 

(6) such other information about each such public utility as the Authority shall deem necessary to carry out the objectives of Chapter 293 of the General Statues and the public safety. 

(f) The central clearinghouse shall, from time to time , as the Authority may require, file with the Authority a list of the public utilities actually known to the central clearinghouse which have not filed with it the information required to be filed by the public utilities pursuant to these regulations. 

(g) The central clearinghouse shall, from time to time as the Authority may require, file with the Authority, a summary list of all violations and damage reported to it pursuant to Section 16-345-3 (a) (3) and Section 16-345-3 (a) (4) of these regulations. 

Sec. 16-345-3. Responsibilities of public utilities
(a) Each public utility shall:


(1) Maintain a current file, including new facilities, with the central clearinghouse containing the information listed in Section 16-345-2 (e) of these regulations and containing the locations, related to the standard grid system, of all its underground facilities within the State of Connecticut, 

(2) Reimburse the central clearinghouse, in accordance with billing rates set by the Authority as part of the central clearinghouse's budget, 

(3) Notify the central clearinghouse monthly of any excavation, discharge of explosives or demolition of which it is aware these regulations or Chapter 293 of the General Statutes. Additionally, each public utility shall file a report in January of each year indicating the number of damage incidents, by month, or that no such damage incidents occurred to its facilities, for the prior calendar year, 

(4) Notify the central clearinghouse monthly of any damage to its facilities which resulted from, or which the public utility suspects resulted from, any excavation, discharge of explosive or demolition conducted by any other person or public agency, 

(5) File with the central clearinghouses such other information which the central clearinghouse or the Authority shall deem necessary to carry out the objective of Chapter 293 of the General States and the public safety, 

(6) Notify the central clearinghouse as soon as possible of any person or public agency whose actions of frequency of damage incidents indicates a situation that my require particular attention; provided however, that in deciding whether or not to make such a report, the public utility need not make or report any conclusion as to whether the reported condition or conditions represent a violation of any law or duty. 

(7) Upon the exposure of previously unrecorded or inaccurately recorded facilities in the course of excavation or demolition activities and of which it has knowledge of such exposure, verify and modify existing records as necessary, and promptly make all necessary modifications, if needed, within the standard gird system maintained by the clearinghouse. The records shall be sufficiently detailed in order to allow the central clearinghouse to identify such previously unrecorded or inaccurately recorded facilities within its standard grid system, and 

(8) Maintain records of all existing underground utility facility locations, including, without limitation, facilities abandoned in place and interconnections to all utility users. 

(b) Each public utility shall: 

(1) By the end of the second full day, (excluding Saturday, Sundays, and holidays) after the day of notification to the central clearinghouse of a proposed excavation, discharge of explosives or demolition at or near any of its facilities was received by the clearinghouse, or by the date on which excavation is scheduled to commence as reported in the notification to the central clearinghouse, whichever is later. 

(A) In the event that it determines that it has underground facilities in the immediate vicinity of the specific site, mark the approximate location of such facilities using commercially available advanced proven techniques, methods and equipment appropriate to the circumstances, in accordance with Section 16-345-5 of these regulations, in such a manner that will enable the party giving such notice to establish the precise location of the underground facilities so marked, or if it is not practical to so mark the location of such facilities, identify the approximate location of such facilities in a manner mutually agreeable to the public utility and the party giving such notice. Any interconnections between facilities of the public utility and others, such as tees connecting mains to customer-owned facilities, shall be clearly marked and labeled by the utility providing service to the interconnection in accordance with Section 16-345-5 of these regulations, provided however, that such utility shall not be required to mark the location of customer owned facilities, except at the immediate location of the interconnection or tee. Whenever feasible, the public utility shall also provide information to the excavator as to any special requirements for excavation at or near its facilities including, without limitation, any special considerations regarding structural or lateral support or the use of heavy equipment over public utility facilities. 

However, the public utility that has a standard and repeating layout and which is connected by facilities visible on the surface (such as certain storm sewers) need not mark out those standard and repeating facilities provided that maps indicating the approximate location are supplied to the person or public agency within the specified time limit. Facilities that are attached to a standard and repeating layout but do not conform to the standard and repeating layout shall be marked unless an alternate mutually agreeable location method is used. 

(B) In the event that it determines that it has no underground facilities in the immediate vicinity of the specific site, make reasonable effort to so notify the excavator giving such notice and document such efforts, [and may] OR mark this information in accordance with section 16-345-5 of these regulations. 

(3) Immediately upon receipt of notice that a proposed excavation or demolition without explosives is necessary to: (A) Correct an emergency involving danger to life, health or property or involving the interruption of the operation of a major industrial plan, or (B) assure the continuity of public utility service, dispatch personnel as soon as is reasonably possible to determine the effect of the excavation or demolition on any facility it may have in the area; and if the excavation or demolition has not already occurred, to assist in establishing the location of such facilities. 

(4) Upon receipt of notice that a proposed discharge of explosives is necessary immediately to correct an emergency involving an immediate and substantial danger of death or serious personal injury, dispatch personnel as soon as is reasonably possible to determine the effect of the discharge on any facility it may have in the area; and if the discharge has not already occurred, to assist in establishing the location of such facilities. 

(5) Upon receipt of notice that contact involving its underground facilities has occurred, dispatch qualified personnel as soon thereafter as is reasonably possible to effect temporary or permanent repairs and to protect the public from any potential danger resulting from the contact to its facilities. 

(c) A public utility may identify, in accordance with Section 16-345-5(k) of these regulations, the location of a facility connected to its facilities beyond the point of the interconnection or tee, but not owned or operated by the public utility, as a helpful guide to an excavator. Said identification shall not be deemed to impose any liability upon the public utility for [the accuracy] any inaccuracy [of] in said identification. 

(d) Each public utility individually and through appropriate utility organizations, shall maintain a program designed to educate excavators in order to minimize the possibility of damage incidents to facilities and to minimize the potential detriment to public safety attendant with damage to underground facilities. Upon request by any excavator or any person, public agency or public utility planning an excavation, discharge of explosive or demolition, each public utility shall provide basic instruction concerning the hazards associated with its underground facilities and specific precautions necessary when working at or near those facilities. 

(e) Each public utility shall attend all pre-construction meetings of which it has knowledge related to excavation, discharge of explosives or demolitions which might affect its facilities for the purpose of addressing special or particular issues related to public safety as well as others issues related to the proposed excavation, discharge or demolition. 

(f) For all new underground facilities installed after January 1, 1989, [which is practicable] and for all repairs, replacements or modifications involving an exposure of existing underground facilities at least 100 feet longitudinally after January 1, 1989, of which the utility has knowledge of such exposure, the utility shall, where practicable, install a warning tape located above the facility, and keep appropriate records thereof. The minimum separation between the facility and the warning tape shall be 12 inches unless the depth, other underground facilities or other engineering considerations make the minimum separation unfeasible. The warning tape shall be durable, designed to withstand extended underground exposure, be of the color assigned to the type of facility for surface markings in Section 16-345-5(h) and durable imprinted with an appropriate warning or message. 

Sec. 16-345-4. Responsibilities of excavators
(a) Any excavator responsible for excavating or discharging explosives at or near the location of public utility underground facilities or demolishing a structure containing any public utility facilities shall: 

(1) Except as provided in Section 16-345-4 (a) (2) and Section 16-345-4 (a) (3) of these regulations, at least two full days, excluding Saturday, Sundays and holidays, but not more than thirty days before commencing such excavation, discharge of explosives or demolition at or near the location of such public utilities, notify the central clearinghouse of: 

(A) The specific location of the site of the proposed excavation, discharge of explosives or demolition. Should field conditions or other circumstances require the excavation, discharge of explosives or demolition to be expanded outside the originally designated area established in accordance with Section 16-345-4c of these regulations, a separate notification shall be made and said notification shall be in accordance with the time requirements provided in section 16-345-4 (a) (I). 

(B) The name address and telephone number of the entity giving the notice. 

(C) The name address and telephone number of the excavator actually performing the proposed excavation discharge of explosives or demolition and the name address and telephone number of the person, public agency or public utility for whom the activity is being performed, except where the work is being performed by a public or municipal utility for the benefit of a utility customer, the customer's name, address and telephone number does not have to be provided. 

(D) The date on which such proposed excavation, discharge of explosives or demolition will occur. The date shall be at least two full days, excluding Saturday, Sundays and holidays, after the notice is provided to the central clearinghouse, or after the area of proposed excavation, demolition or discharge of explosives is designated in accordance with Section 16-345-4 (d) whichever is later, but not more than thirty days after the notice has been provided to the central clearinghouse. 

(E) The type of such proposed excavation, discharge of explosives or demolition. 

(F) The method to be used to identify or designate the area of proposed excavation, discharge of explosives or demolition and the date by which the designation will be made, where the designation is not already shown on reconstruction plan. 

(G) If it is an emergency, the basis for the emergency. 

(H) Such other information as the central clearinghouse or the authority shall deem necessary to carry out the objectives of Chapter 293 of General Statutes and the public safety. 

(2) In the event that an excavation or demolition without explosives is necessary to correct an emergency involving danger to life, health or property or the interruption of operation of a major industrial plant, or to assure the continuity of public utility service: 

(A) immediately provide the notice required by Section 16-345-4 (a) (1) of these regulations to the central clearinghouse if it is during hours when the central clearinghouse is open for the purpose of determining the public utilities with facilities located at or near the site of the demolition unless the public utilities whose faculties may be affected are already known from a prior notification for excavation. 

(B) immediately provide the notice required by Section w16-0345-4 (a) (1) of these regulations directly to the involved utilities, and 

(C) notify the central clearinghouse by telephone of the emergency and response taken as soon as reasonably possible if such notice was not given immediately prior to the excavation or demolition. 

(3) In the event that the use of explosives is necessary to correct an emergency involving an immediate and substantial danger of death or serious personal injury, immediately: 

(A) provide the notice required by Section 16-345-4 (a) (1) of these regulations to the central clearinghouse if it is during hours when the central clearinghouse is open for the purpose of determining the public utilities with facilities located at or near the site of the discharge unless the affected public utilities are already known from a prior notification for excavation; 

(B) immediately provide the information required by Section 16-345-4 (a) (1) of these regulations directly to the affected public utilities prior to discharge of the explosives; and 

(C) provide notice directly to the central clearinghouse as soon as possible after the discharge if such notice was not given immediately prior to the discharge. 

(4) Use prudent judgement in determining whether to proceed with the excavation, discharge of explosives or demolishing prior to the identification of any or all of the facilities in the event covered by Section 16-345-4 (a) (2) and Section 16-345-4 (a) (3) of the regulations. In exercising such judgement, the excavator shall consider, among other things, the potential hazard to life and property while awaiting public utility personnel to locate the facilities having the greatest potential for detriment to the public safety and the potential hazards that could result from proceeding without having located the facilities and potential damage to those facilities. 

(5) Exercise reasonable care when working in proximity to the underground facilities of any public utility. Reasonable care shall include, without limitation, the use of construction methods appropriate to ensure the integrity of existing utility facilities and their man-made temporary and permanent support including but not limited to adequate and proper shoring and proper backfill methods and techniques; the selection of equipment and explosives capable of performing the work with the minimum reasonable likelihood of disturbance to underground facilities; adequate supervisory personnel to ensure proper actions; proper understanding by the personnel on the job site of the authority of all parties involved in the activity so that prompt action can be taken in the event of unanticipated contact with underground facilities; adequate training of employees in executing their assignments to ensure protection of utility facilities and the public; maintaining necessary liaison with owners of underground facilities; sponsoring preplanning and pre-construction meetings as necessary, and complying with all applicable laws and regulations. If the excavator is utilizing trenchless excavation, the excavator shall, if such excavation is expected to cross or encroach within the approximate location of underground facilities either horizontally or vertically, prior to the crossing or encroaching, determine the precise location of such underground facilities expected to be so crossed or encroached. 

(6) In the event that underground facilities of a public utility are likely to be expose by such excavating, discharging of explosives or demolishing, provide such support or protection, or both, as may be necessary to protect such facilities from damage. Where underground facilities containg combustible or hazardous fluids or gases (such as natural gas, propane, jet fuel or chlorine) are likely to be exposed or where the proposed excavation, discharge of explosives or demolition is to occur within the approximate location of such facilities or affecting such facilities, except for excavations performed in connection with the need to expose such underground facilities by the owner of such facilities, an excavator may use mechanical equipment solely for the purpose for removing the bituminous and concrete road surface. In such circumstances, other than for the removal of a bituminous or concrete road surface, an excavator, other than the owner exposing its own underground facilities, shall employ hand digging only. 

(7) In the event that the excavator, after reasonable attempt, is unable to precisely locate the underground facilities after the approximate location of the underground facilities have been marked, the excavator must notify the public utility requesting such further assistance as may be needed to determine the precise location of the underground facility. 

(8) Avoid the covering or removal of surface markings or stakes indicating underground facilities during construction activity prior to actually excavating, discharging explosives or demolishing in the vicinity for the located facilities. 

(b) When any contact is done to any underground facility of a public utility, the excavator responsible for the operations causing such contact shall immediately and directly notify the public utility which owns or operates such facility of the contact, but such person, public agency or public utility shall not tamper with or attempt to repair such facility except to repair protective coatings when authorized by the owner of the facility. 

(c) An excavation notice given pursuant to Section 16-345 (a) (1) of these regulations, shall expire at the end of thirty days from the date such notice is given to the clearinghouse. Whether or not an excavation, demolition or discharge of explosives has commenced pursuant to a valid notification at any time within the prior thirty days, if such activity has not been completed or is expected to last beyond the 30 day period, a renewal notice must by provided before the expiration of the thirty day period by the excavator. The renewal shall not be applicable for areas not designated in the prior notification. If excavation, demolition or discharge of explosives was not commenced pursuant to a valid notification at any time during the prior thirty day period following the date which the notice was originally given, notice shall be given again in accordance with Section 16-345-4 (a) (1) of these regulations by the excavator. Where any excavation, discharge or demolition activity has remained dormant for a period of thirty days from the date of the last notice given pursuant to Section 16-345-4 (a) (1) of these regulations, an additional notice shall be given before commencing such activity by the excavator. 

(d) The area of proposed excavation, discharge of explosives or demolition shall be designated by the excavator on such a manner as to enable the public utility or owner of underground facilities to know the approximate boundaries of the proposed excavation. The area shall be designated as follows: 

(1) if the area of proposed excavation is less than 1000 feet longitudinally along an existing highway, only surface margin in accordance with Section 16-345-5 of these regulations may be used; 

(2) if surface marking pursuant to Section 16-345-5 of these regulations are not used, designation must be by clear and appropriate markings on a plan map which was originally prepared by a licensed surveyor or competent employee of a public utility company or municipal utility and delivered to the public utility whose underground facilities may be affected, if the area is 1000 feet or more longitudinally on or adjacent to an existing highway and a preconstruction meeting is held by the person or public agency performing the excavation, discharge or demolition activity and all affected public utilities are notified of such meeting. 

(3) the designation of the area shall include the maximum depth of excavation at a sufficient number of points to ensure an accurate profile unless detailed profile maps are provided. The depth information provided shall reasonably reflect the anticipated actual depth. 

(e) When any contact is made with any underground facility a public utility, the excavator responsible for the operations causing such contact shall: 

(1) Immediately and directly notify the public utility which owns or operates such facility of the contact, but such excavator shall not tamper with or attempt to repair such facility except to repair protective coating when authorized by the owner of the facility. The excavator performing the excavation, discharge of explosives or demolition shall use prudent judgement taking into account minimizing the potential detriment so public safety in determining whether to cease activities pending the arrival of qualified public utility personnel. 

(2) When such contact includes the occurring of a serious electrical short circuit or the escaping of combustible or hazardous fluids or gases (such as natural gas, propane, jet fuel or chlorine) or any other event endangering the public, the excavator responsible for the excavation, demolition or discharge involved in such damage shall also alert all persons within the danger areas and take all feasible steps, including, where applicable, notifying police, fire and other emergency personnel, eliminating sources of ignition and evacuating employees and the general public from the affected area, but excluding tampering with or attempting to repair the damaged facility, to insure the public safety pending arrival of the appropriate public utility personnel. 

(f) At all times when excavation, discharge or explosives or demolition are in progress there shall be a representative of the excavator present in overall charge of the operation who shall be knowledgeable reading the operation being performed and the legal name and address of the entity that is directly responsible for the performance of the operation. This person shall have satisfactory evidence that the notification requirement of these regulations have been met, such as the ticket number from the central clearinghouse on site at all times. 

(g) Each person, or public agency involved in excavation, discharge of explosives and demolitions shall post a summary of the requirements of Sections 16-345-1 through 16-345-9 of these regulations in construction workplaces. Construction workplaces shall include, without limitation, offices of the entity performing the work in a location where persons directly involved in excavation, discharge of explosives and demolition frequent, field offices and similar locations. 

(h) The representative of the excavator shall provide the legal name and address of the entity that is directly responsible for the performance of the excavation activity and shall provide satisfactory evidence to any entity, including a publicly agency or public utility requesting such information. Such representative shall also be an agent for service of notice or process in any matter related to compliance with these regulations. 

(i) Except as provided in Section 16-345-4 (a) (3) of these regulations, explosives may not be discharged unless such discharge was disclosed in the original notification or upon six hours notice to all public utilities which have facilities at or near the proposed discharge location, including those that were previously indicated to have facilities at or near the proposed discharge but not in the immediate vicinity, except that on Saturday, Sundays and holidays, eight hour notice shall be provided. 

Sec. 16-345-5. Surface markings (a) All surface markings and public utility locations stakings shall be made in accordance with this section. 

(b) Surface markings shall consist of paint or equivalent material. The paint or material should have sufficient lasting properties so as to stand up to wear and tear of traffic; but should be sufficiently degradable so as not be permanent, unless the marking is intended to be permanent. 

(c) Surface markings for the identification of the location of underground facilities shall be located preferably at the center line of the underground facility and at the outer limits of this proposed excavation, discharge or explosives or demolition activity. 

(d) Where center-line marking is impractical, the location of the facility may be indicated by means of offset surface markings. 

(e) Staking shall consist of the use of stakes made of wood or any other suitable material. The minimum sizes of a stake shall be one inch by one inch by twenty-four inches (1" x 1"x 24") (nominal size). Approximately one-fourth of the length of the stake shall be buried below the ground and the remainder of the stake shall be exposed above the ground in a upright position directly above facility. The top six (6) inches of the exposed portion of the stake shall be of the designated public utility color in accordance with Section 16-345-5 (h) of these regulations. The stake shall also be identified by one (1) inch minimum size letters in black color, having the designated public utility identification abbreviation, in accordance with Section 16-345-5 (I) of these regulations and the facility size, if applicable, on all four sides of the exposed portion of the stake. Such stakes shall be placed in an upright position directly above the facility and be exposed above the ground a minimum of eighteen (18) inches. The top of the stake shall be clearly marked with both the designated utility color and identification abbreviation in accordance with sections 16-345-5(h) and 16-345(i) of these regulations. 

(f) In areas where surface marking cannot be utilized, or in areas where the use of stakes would be superior to surface markings, staking may be employed for locating facilities or for designating areas of proposed excavation, demolition or discharge of explosives. Stakes shall normally be located above the center line of the underground facility and at the outer limits of the proposed excavation, demolition or discharge of explosives activity. Stakes shall not be used for offset location unless surface marking or center line staking is inadequate or inappropriate. 

(g) Surface markings or stakes shall be located at such appropriate intervals as is necessary to clearly indicate the location and course of the underground facility. 

(h) With the exception of normal traffic control markings, all markings on public streets, sidewalks and right-of-way, and all surface marking and stakings of public utility locations and areas of proposed excavation, demolition or discharge of explosives shall be accordance with, and shall not conflict with, the following uniform color code. 

YELLOW: Gas, oil petroleum products, steam, compressed air, compressed gases and all other hazardous materials except water. 

RED: Electric power lines, electric power conduits and other electric power facilities. 

ORANGE: Communication lines or cables, including but not limited to telephone, telegraph, fire signals, cable television, civil defense, data systems, electronic controls and other instrumentation. 

BLUE: Water. 

GREEN: Storm and sanitary sewers and drainage systems including force mains and other non-hazardous materials. 

PURPLE: Radioactive materials. 

WHITE: Proposed working area of excavation, discharge or explosive or demolition; survey markings. 

BROWN: Other 

Unpainted stakes with [orange, red, or yellow flags] COLORED RIBBON: survey markings 

(i) All surface marking and staking utilized for the location of underground facilities shall contain letter designations which clearly identify the type of facility so marked or staked. Such letters shall be legible and shall be used in accordance with the following. 

C-Communication facilities other than telephone company facilities. 
CH- Chemicals. 
CTV-Cable television.
E-Electric power.
FS-Fire signals.
G-Gas. 
HPW-High-pressure water over 125 PSIG.
P-Petroleum. 
PP-Petroleum products (naphtha, gasoline, kerosene and similar products). 
S-Sewer. 
ST-Steam. 
T-Telephone company facilities.
TC- Traffic control signals.
W-Water. 
O-All other facilities. 

(j) All surface markings and staking shall be in accordance with the following. ("G" is represented below, but specific product identification use shall be in accordance with Section 16-345-5 (i) of these regulations.)

(1) Approximate location is a strip of land extending not more than one and one-half feet on either side of the markout line. The arrow indicated the direction of run. The length of the mark shall be approximately eighteen inches (18"). 

[image: image111]

(2) Approximate location is a strip of land extending not more than one and one-half feet plus y/2 inches on either side of the markout line, where y is the size of the facility (e.g., y inch pipe, y inch conduit). The arrow indicated the direction of run. The length of the mark shall be approximately eighteen inches (18").

[image: image112]

(3) A point where a facility tees off. y and z may or may not be present y and z are the size of he respective facilities (e.g., y inch pipe, z inch conduit).

[image: image113]

(4) Offset mark for run of pipe where X' represents the distance, in feet, from the reference line to the underground facility. y may or may not be present. y is the size of the facility (e.g., y inch pipe , y inch conduit). 
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(5) Approximate location is a strip of land extending not more than one and one-half feet on either side of the line established by the series of stakes.


(6) Approximate location is as strip of land extending not more than one and one-half feet plus y/2 inches on either side of the line established by the series of stakes, where y is the size of the facility (e.g., y inch pipe, y inch conduit.)


(7) Approximate location is a strip of land extending not more than one and one-half feet on either side of, and X' in the direction indicated from the line established by the series of stakes.


(8) Approximate location is a strip of land extending not more than one and one-half feet plus y/2 inches on either side of, and X' in the direction (i.e., approximate compass direction) indicated from, the line established by the series of stakes, where y is the size of the facility (e.g., y inch pipe, y inch conduit).


(k) A public utility may in accordance with provisions of section 16-345-3(c), identify the location of a facility connected to its facility beyond the point of the interconnection or tee, but not owned or operated by the public utility as a helpful guide to an excavator in a similar manner to Section 16-345-5(a) through (j) of these regulations, except that surface markings shall be dotted or broken line instead of a solid line. 

(l) A public utility may signify that it has no facilities in the immediate area of a proposed excavation, demolition or discharge of explosives by writing "no name of utility or commonly recognized abbreviation" in letters at least twelve inches high using the uniform color code as described in Section 16-345-5 ( h) of these regulations. 

Sec. 16-345-6. Permits to require compliance Any permit, except for advance construction permits, issued by a public agency for excavation, demolition or discharge of explosives shall require satisfactory evidence of compliance with Chapter 293 of the General Statutes and these regulation such as the central clearinghouse ticket number. The central clearinghouse may provide notification of each underground location request to each municipality's permit issuing department for proposed excavations within the municipality's jurisdiction. 

Sec. 16-345-7. Compliance with local permit requirements
Except as provided in Section 16-345-6 of these regulations, these regulations shall not be construed to affect or impair local ordinances, charter or other provisions of law requiring permits to be obtained before excavating in a public highway or to demolish structures on private property, nor shall they be construed to grant to any person, excavator, or public agency any rights not specifically provided by Chapter 293 of the General Statutes and these regulations. A permit from a public agency shall not relieve any person from responsibility for complying with the provision of Chapter 293 of the General Statures and these regulations. The failure of any person who has been granted a permit to company with the provisions of Chapter 293 of the General Statures and these regulation shall not be deemed to impose any liability upon the public agency issuing the permit. 

Sec. 16-345-8. Enforcement proceedings 
(a) If the Department has reason to believe that a violation has occurred for which a civil penalty has been established for violations of Chapter 293 of the General Statues, as provided in Section 16-356 of the General Statues, or of any provision of these regulations, it may send to the violator by certified mail, return receipt requested, or by personal service, a notice which shall include: 

(1) A reference to the section of the statute, regulation or order involved; 

(2) A short and plain statement of the matters asserted or charged; 

(3) A statement of the amount of the civil penalties proposed to be imposed after notice and opportunity for a hearing; and 

(4) A statement of the party's right to a hearing. 

(b) The person, public agency or public utility to whom the notice is addressed may, within 30 days from the date of receipt of the, notice, deliver to the Department written application for a hearing. If a hearing is requested, then after a hearing, and upon a finding that a violation has occurred, the Authority may issue a that order assessing a civil penalty under this section which is not greater than the penalty stated in the notice. If such a hearing is not so requested, or if such a request is later withdrawn, then the notice shall, on the first day after the expiration of such 30 day period or on the first day after the withdrawal of such request for hearing whichever is later, become a final order of the Authority and the matters asserted or charged in the notice shall be deemed admitted. 

(c) All hearings under this section shall be conducted pursuant to Section 4-177 to 4-184 of the General Statues, inclusive. The final order of the Department assessing a civil penalty shall be subject to appeal under Section 4-183 of the General Statues. No challenge to a final order of the Department assessing a civil penalty pursuant to Section 16-345-9 of these regulations shall be allowed as to any issue which could have been raised by a timely request for a hearing pursuant to Section 16-345-8 (b) of these regulations. Any civil penalty authorized by this section shall become due and payable upon the final decision becoming a final order pursuant to Section 16-345-8 (b) of these regulations. 

(d) A civil penalty assessed in a final order of the Department under this section may be enforced in the same manner as a judgment of the superior court. The final order shall be delivered to the respondent by personal service or by certified mail, return receipt requested. 

Sec. 16-345-9 Assessment of civil penalties
(a) Any excavator, public agency or public utility which the Department finds to have violated any provisions of Section 16-345-3, 16-345-4 or 16-345-5 of these regulations, or applicable sections of Chapter 293 of the General Statutes, may be fined, after notice and opportunity for a hearing as provided in Section 16-345-8. In such case, they shall forfeit and pay to the state a civil penalty in accordance with the following schedule of penalties: 

(1) For violations which result in property damage, where the amount of property damage sustained is not greater than three-thousand dollars, a civil penalty not to exceed three-thousand dollar; 

(2) For violations which result in property damage of more than three-thousand dollars, a civil penalty not to exceed five-thousand dollars; 

(3) For a violation which results in personal injury or death, a civil penalty not to exceed ten-thousand dollars. 

(b) In determining the amount of civil penalty to be assessed, the Department shall take into account the following criteria by way of aggravating and mitigating factors: 

(1) The number of past violations within the prior two years of the date of the last violation, 

(2) The degree of compliance with other requirement of Chapter 293 of the General Statutes, especially notification to the utility in the event of damage. In particular the department shall consider whether or not the violator has notified the utility pursuant to the provisions of Sections 16-345-4 (a) (1), 16-345-(a) (2) , 16-345-4 (b) (1), and 16-345-(b) (2), 

(3) The "good faith "efforts of the violator to have complied with the statutes and regulations, 

(4) The plans and procedures to insure compliance with the statutes and regulations in the future, 

(5) The amount of damage caused to underground facilities. 

(6) The degree of threat to the public safety, and degree of public safety, and degree of public inconvenience caused as a result of the violation, 

(7) Whether the activity was performed in the course of business by a person or public agency regularly engaged in such activity. 

(c) Where the Department has issued a penalty after a hearing, the Department shall specify the factors used in determining the penalty by way of mitigation or aggravation. 

(d) Any excavator, public agency or public utility which the Department, finds has violated any of the provisions of Sections 16-345-3, 16-345-4 or 16-345-5 of these regulations, or applicable sections of Chapter 293 of the General Statutes, where there has not occurred any property damage or personal injury, may be fined, after notice and opportunity for a hearing as provided in Section 16-345-8 of these regulations. The fines shall, at a minimum, be according to the following schedule taking into account the number past violations: 

One hundred ($100.00) dollars for a first violation, two hundred ($200.00) dollars for the second violation and three hundred ($300.00) dollars for a third violation and up to the statutory maximum thereafter. 

(e) Where an excavator or public agency knowingly comes into contact with an underground facility during the course of excavation , demolition or discharge activity, and fails to notify the owner of the facility as soon as reasonably possible thereafter, the Department may impose a civil penalty, taking into account the amount of property damage or occurrence of personal injury or death, in accordance with the schedule of fines as stated in Section 16-345-9 (a) of these regulations. 

Statement of purpose: To comply with the requirements of Public Act 87-71 to ensure compliance with Chapter 293 of the General Statutes. These regulations are designed to protect the public safety by enumerating duties and responsibilities of persons, public agencies and public utilities with respect to excavating, discharging explosives or demolition in proximity to any public utility underground facility and extends the penalty provisions and procedures to cover those who violate any of the provisions of Chapter 293 or the regulations. 

Be it known that the foregoing regulations are amended as hereinabove stated by the aforesaid agency pursuant to Sec. 16-6b of the General Statutes, and Public Act No. 87-71 of the Public Acts, after publication in the Connecticut Law Journal on September 22, 1987, of the notice of proposal to amend such regulations, and the holding of an advertised public hearing on the 4th day of November, 1987. 

Wherefore, the forgoing regulations are hereby amended as hereinabove stated, effective when filed with the Secretary of the State. In Witness Whereof: April 6, 1988, Peter G. Boucher, Chairperson. Approved by the Attorney General as to legal sufficiency in accordance with Sec. 4-169, as amended, General Statutes: May 3, 1988. 

Approved by the Legislative Regulation Review Committee in accordance with Sec. 4-170, as amended, of the General Statutes: October 18, 1988. 

Two certified copies received and filed, and one such copy forwarded to the Commission on Official Legal Publications in accordance with Sec. 4-172, as amended, of the General Statues, Secretary of the State: October 25, 1988.
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§ 801. Purpose; citation; construction. 

(a) For the purposes of providing for the protection of the public health and safety, certain procedures are necessary to assure that persons performing excavation or demolition operations know, prior to commencing such operations, of the presence or location of underground utilities in the excavation or demolition area. Certain precautions must be taken to avoid injuries and damage to life, limb and property, to avoid disruption and discontinuation of utility services to members of the public and to promote safe operations during excavation and demolition. 

(b) This act shall be known and may be cited as the Underground Utility Damage Prevention and Safety Act. This chapter shall be liberally construed and applied to promote its underlying purposes and policies. 


§ 802. Definitions. 

As used in this chapter, unless the context otherwise requires: 

(1) "Approved notification center" shall mean an organization identified by § 807 of this title and which complies with the requirements of § 807 of this title and is otherwise operated in accordance with the Federal Pipeline Safety Regulations codified at 49 C.F.R. Ch. 1., § 198.39. 

(2) "Damage" shall mean, but is not limited to: 

a. The complete or partial destruction, dislocation or weakening of structure or lateral support of a utility line, or 

b. The complete or partial penetration or destruction of any utility line, appurtenance, protective coating, covering, housing or other protective device, or

c. The complete or partial severance of any utility line. 

(3) "Demolish or demolition" shall mean any operation by which a structure or mass of material is wrecked, razed, rendered, moved or removed by means of any tools, equipment or discharge of explosives capable of damaging underground or submarine utility lines. 

(4) "Designer" shall mean any architect, engineer or other person, acting either as an employer or employee, who prepares a drawing for a construction or other project which requires excavation or demolition. 

(5) "Emergency" shall mean any condition constituting a clear and present danger to life, health or property by reason of escaping gas or petroleum products, exposed or broken wires, other breaks or defects in an operator's utility line or by reason of any disaster of artificial or natural causes. 

(6) "Excavate" or "excavation" shall mean any operation in which earth, rock or other material in the ground is moved, removed or otherwise displaced or disturbed by means of any tools, equipment or explosives and includes, without limitation, grading, trenching, digging, dredging, ditching, drilling, augering, tunnelling, boring, backfilling, post pounding, driving objects into the ground, installation of form pins, hammering, scraping, cable or pipe plowing or driving, but does not include the surface cultivation of the soil for agricultural purposes, such as tilling, or patch-type paving where the same, including cutback, does not exceed 12 inches in depth measured from the surface of the pavement being patched. 

(7) "Excavator" shall mean any person, including those acting either as an employer or employee, intending to perform or performing excavation or demolition work. 

(8) "Operator" shall mean any person who furnishes or transports materials or services by means of a utility line. 

(9) "Person" shall mean any individual, firm, joint venture, partnership, corporation, association, municipality, other political subdivision, state or federal governmental unit, department or agency, state cooperative association, joint stock association and shall include any assignee, trustee, receiver or personal representative thereof. 

(10) "Underground pipeline facility operator" shall mean an operator of a buried pipeline facility used in the transportation of gas, such as propane and natural gas, subject to the Natural Gas Pipeline Safety Act of 1968 (49 U.S.C. § 1671 et. seq.) [repealed by act, July 5, 1994, P.L. 103-272], or used in the transportation of hazardous liquid subject to the Hazardous Liquid Pipeline Safety Act of 1979 (49 U.S.C. § 2001 et. seq.) [repealed by act, July 5, 1994, P.L. 103-272]; Underground Pipeline Facility Operators include, without limitation, natural gas, propane gas, master meter, LP gas and interstate and intrastate gas and liquid distribution facility operators as defined by these acts. 

(11) "Utility line" shall mean any item of personal property which shall be buried or placed below ground or submerged for use in connection with the storage or conveyance of water, sewage, electronic, cable television, telephonic or telegraphic communications, electric energy, oil, petroleum products, gas or other substances, and shall include, but not be limited to, pipes, sewers, conduits, cables, fiber optic conductors, valves, lines, wires, manholes, vaults, attachments and those portions of poles, pylons or other supports below ground or submerged. 

(12) "Working day" shall mean every day, except Saturday, Sunday and state, federal and recognized operator holidays. 


§ 803. Duties of operator. 

It shall be duty of each operator: 

(1) To participate in the approved notification center. 

(2) To give written notice to such approved notification center which shall state: 

a. The name of the operator; 

b. The location of the operator's lines; and 

c. The operator's office address (street, number and political subdivision) and the telephone numbers to which inquiries may be directed as to the location of such lines. 

(3) To give like written notice within 5 working days after any of the matters stated in the last previous notice shall have changed. 

(4) To respond to requests from an excavator or operator who identifies the site of excavation or demolition, or proposed excavation or demolition, for information as to the approximate location and type of the operator's utility lines in the area, not more than 2 working days after receipt of such requests. 

(5) To inform excavators or operators who identify the site of excavation or demolition, or proposed excavation or demolition, not more than 2 working days after receipt of a request therefor, of the following: 

a. If it is determined by an operator that a proposed excavation or demolition is planned within 5 feet of a utility line as measured in the horizontal plane and that the utility line may be damaged, the operator shall notify the person who proposes to excavate or demolish and shall physically mark the horizontal location of the utility line within 18 inches of the utility line on the ground by means of stakes, paint or other suitable means within 2 working days after the request. The operator shall also notify the person who proposes to excavate or demolish as to the size of the utility line, the type of temporary marking provided and how to identify the markings. In the case of extraordinary circumstances, if the operator cannot mark the location within 2 working days, the operator shall, upon making such determination, notify the person who proposes to excavate or demolish and shall, in addition, notify the person of the date and time when the location will be marked; 

b. The cooperative steps which the operator may take, either at or off the excavation or demolition site, to assist in avoiding damage to its lines; 

c. Suggestions for procedures that might be followed in avoiding such damage; 

d. If the operator has no utility line within 5 feet of the proposed excavation or demolition as measured in the horizontal plane and if a proposed excavation or demolition by blasting is not planned in such proximity to the operator's utility lines that the utility lines may be damaged, the operator shall advise the person who proposes to excavate or demolish that marking is unnecessary and that the person may therefore begin the excavation or demolition; 

e. In marking the approximate location of utility lines, the operator shall follow the color coding described herein: 

Electric power distribution and transmission - Safety red 
Municipal electric systems - Safety red 
Gas distribution and transmission - High visibility safety yellow 
Oil and petroleum products distribution and transmission - High visibility safety yellow 
Dangerous materials, product lines, steam lines - High visibility safety yellow 
Telephone and telegraph systems - Safety alert orange 
Police and fire communications - Safety alert orange 
Cable television - Safety alert orange 
Water systems - Safety precaution blue 
Slurry systems - Safety precaution blue 
Sewer systems - Safety green. 

(6) To respond to requests from designers who identify the site of excavation or demolition, for information as to the approximate location and type of the operator's utility lines in the area within 15 working days of receipt of a request therefor. 

(7) To inform designers who identify the site of excavation or demolition, or proposed excavation or demolition, not more than 15 working days after receipt of a request therefor of the information set forth at subsection (5) of this section. 

(8) Upon receipt of a request pursuant to subsections (4), (5), (6) and/or (7) of this section to assign such request an identifying number (which may be the same as the number assigned by the approved notification center in accordance with § 807(b)(5) of this title), inform the requestor of such number and maintain a record showing the name, address and telephone number of the requestor, the site to which the request pertains and the identifying number assigned to the request. 


§ 804. Additional duties of operators who are also underground pipeline facility operators. 

It shall be the duty of each underground pipeline facility operator to: 

(1) Participate in the approved notification center. 

(2) Provide as follows for inspection of pipelines that such operator has reason to believe could be damaged by excavation activities: 

a. The inspection must be done as frequently as necessary during and after the excavation activities to verify the integrity of the pipeline; and 

b. In case of blasting, any inspection must include leakage surveys. 


§ 805. Duties of designers. 

It shall be the duty of each designer: 

(1) To contact the approved notification center and obtain the identity of operators whose facilities are listed, as required by § 803 of this title, in the area of the proposed excavation or demolition; 

(2) To obtain the information prescribed in § 803(6) or (7) of this title from each operator identified as required by § 803(2) of this title; 

(3) To show upon the drawing the type of each line, derived pursuant to the request made as required in subsection (2) of this section, the name of the operator and telephone number of the approved notification center, and instructions to "notify the approved notification center not less than 2 working days, but no more than 10 working days, prior to the excavation or demolition activities." 


§ 806. Duties of excavators. 

(a) Prior to undertaking any excavation or demolition activities, it shall be the duty of each excavator to: 

(1) Ascertain the telephone number of the approved notification center; 

(2) Notify the approved notification center not less than 2 working days, but no more than 10 working days, prior to the day of the commencement of such work of the following: 

a. The name of the person notifying the approved notification center; 

b. The name, address and telephone number of the excavator; 

c. The specific location, starting date and description of the intended excavation or demolition activity; 

(3) Ascertain the location and type of utility lines, and information prescribed by § 803(5) of this title and the identifying number(s) assigned (pursuant to § 807 of this title) by the approved notification center in response to the notice prescribed in paragraph (2) of this subsection; 

(4) Inform each person employed by the excavator at the site of such work of the information obtained pursuant to paragraph (3) of this subsection; 

(5) Maintain in a prudent and careful manner all markings provided by operators in accordance with the provisions of § 803 of this title and, in the event of the obliteration, destruction or removal of the markings, the excavator shall notify the approved notification center of the need for remarking of utility line by the operators; 

(6) Establish and maintain a mutually agreeable schedule of required utility locating with each involved operator to insure that the purpose of this chapter is met whenever the intended excavation or demolition will occur at multiple locations, on various dates, on a construction site or public works project with a duration in excess of 20 working days. Proper establishment and prudent, careful, compliance with such a schedule, after initial notice as required under paragraph (2) of this subsection, shall be considered as notice required in paragraph (2) for the balance of the construction project; 

(7) Excavate prudently and carefully and to take all reasonable steps necessary to properly protect, support and backfill underground utility lines. This protection shall include but may not be limited to hand digging, within the limits of the planned excavation or demolition, starting 2 feet of either side of the extremities of the underground utility line for other than parallel type excavations and at reasonable distances along the line of excavation for parallel type excavations; 

(8) Report immediately to the operator any break in, or leak on, its utility lines, any dent, gouge, groove or other damage to such lines or to the coating or cathodic protection made or discovered in the course of the excavation or demolition work; 

(9) Alert immediately the occupants of any premise as to any emergency that the excavator may create or discover at or near such premises. 

(b) The requirements of subsections (a)(1) through (5) of this section shall not apply to an excavator performing excavation or demolition work in any emergency. However, excavators performing excavation or demolition activities in an emergency shall notify the approved notification center at the earliest practicable moment of the information prescribed in subsection (a)(2) of this section. 


§ 807. Approved notification center. 

(a) The approved notification center shall be Utilities Service Protection of Delmarva, Inc. 

(b) The approved notification center shall: 

(1) Receive and record information prescribed by § 803 of this title regarding the location of operators' utility lines within the State; 

(2) Receive and record information prescribed by § 805 and 806 of this title regarding notice by excavators or designers of intended excavation or demolition activity; 

(3) Promptly transmit to the operators identified in accordance with § 803 of this title, the information received as prescribed by paragraph (2) of this subsection; 

(4) Maintain records of each notice received in accordance with paragraph (2) of this subsection for a period of not less than 6 years; 

(5) Assign an identifying number to the notice prescribed in paragraph (2) of this subsection; 

(6) Notify those persons giving notice as prescribed by § 806 of this title, of the names of participating operators to whom the notice will be transmitted as prescribed by paragraph (3) of this subsection and approved notification center's identifying number assigned (pursuant to paragraph (5) of this subsection) to the notice prescribed in paragraph (2) of this subsection; 

(7) Provide a toll-free telephone number for use by any person providing notice as prescribed by § 803, 805 and 806 of this title; 

(8) Identify persons who normally engage in excavation activities in this State; 

(9) Notify the persons identified in paragraphs (7) and (8) of this subsection and the general public as 
often as necessary to make them aware of: 

a. The existence of the approved notification center; 

b. The purpose and general requirements of this chapter; 

c. How to learn the location of utility lines before excavation or demolition activities are begun; and 

d. The toll-free telephone number provided as required by paragraph (7) of this subsection. 


§ 808. Exemptions. 

No penalties provided for in § 810 of this title shall apply to any excavation or demolition done by the owner of a private residence when such excavation or demolition is made entirely on the land on which the private residence is situated and provided there is no encroachment on any operator's rights-of-way or easement. However, this exemption shall have no effect on the civil liability of such private residence owner pursuant to § 811 of this title. 

§ 809. Injunction; mandamus. 

Whenever it appears that any person has engaged in, is engaging in or is about to engage in excavation or demolition in a manner contrary to safe practices, thereby posing a threat or potential threat, of injury or damage to life, limb or property, not necessarily limited to utility lines, or has otherwise violated, is about to violate or is violating any provision of this chapter, the Attorney General or any operator or owner of said utility line may institute an action for the purpose of having such excavation or demolition stopped or prevented, either by mandatory or prohibitive injunction, mandamus or for other relief including interim equitable relief and punitive damages, in a court of competent jurisdiction in the county in which the excavation or demolition has occurred, is occurring or is about to occur, or in which the defendant's or respondent's principal place of business is located. The procedure for all such proceedings shall be as provided in the rules of procedure in the court where said action is commenced or as established by the usual practice and procedure in said court. The court may join as parties any and all persons necessary to make its judgment or processes effective. 

§ 810. Penalties. 

It is unlawful and a misdemeanor for any person to do any act forbidden, or fail to perform an act required by this chapter. 

(1) Except as provided in subsection (2) of this section, whoever, by action or inaction, violates a provision of this chapter shall, for the 1st offense, be fined not less than $100 nor more than $500. For each subsequent like offense, such person shall be fined not less than $200 nor more than $1,000 for each violation. 

(2) Operators of underground pipeline facilities, excavators, and the approved notification center shall, upon violation of any applicable requirements of 49 C.F.R. part 198, Subpart C [49 C.F.R. § 198.31 et seq.], be subject to civil penalties not to exceed $10,000 for each violation for each day that the violation persists, except that the maximum civil penalty shall not exceed $500,000 for any related series of violations. In determining the amount of the fine, the court shall consider the nature, circumstances and gravity of the violation and, with respect to the person found to have committed the violation, the degree of culpability, any history of prior violations, the effect on ability to continue to do business, any good faith in attempting to achieve compliance, ability to pay the fine and such other matters as justice may require. 


§ 811. Civil liability. 

(a) Obtaining information as required by this chapter does not excuse any person making any excavation or demolition from doing so in a careful and prudent manner, nor shall it excuse any person from liability for any damage or injury resulting from the excavation or demolition. 

(b) If the information required to be provided by operators pursuant to § 803 of this title is not provided in accordance with the terms thereof, any person damaging or injuring underground facilities of such operator shall not be liable for such damage or injury except on proof of negligence. 

§ 812. Conviction not admissible. 

A conviction under this chapter, even when obtained pursuant to a guilty plea, shall not be admissible in any civil proceedings involving personal injury, wrongful death or property damage. 


§ 813. Effective date. 

The effective date of this chapter shall be January 1, 1995.
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556.101 Short title; legislative intent.--

(1) This chapter may be cited as the "Underground Facility Damage Prevention and Safety Act."

(2) It is the intent of the Legislature to provide access for excavating contractors and the public to

provide notification to the system of their intent to engage in excavation or demolition. This

notification system shall provide the member operators an opportunity to identify and locate their

underground facilities. Under this notification system, Sunshine State One-Call of Florida, Inc., is

not required or permitted to locate or mark underground facilities.

(3) It is the purpose of this chapter to:

(a) Aid the public by preventing injury to persons or property and the interruption of services

resulting from damage to an underground facility caused by excavation or demolition operations.

(b) Create a not-for-profit corporation comprised of operators of underground facilities in this

state to administer this chapter.

(c) Fund the cost of administration through contributions from the member operators for services

provided to the member operators and from charges made to others for services requested and

provided, such as record searches, education or training, and damage prevention activities.

(d) Reserve to the state the power to regulate any subject matter specifically addressed in this

chapter.

(e) Permit any local law enforcement officer, local government code inspector, or code

enforcement officer to enforce this chapter without the need to incorporate the provisions of this

chapter into any local code or ordinance.

(f) Foster the awareness of federal laws and regulations that promote safety with respect to

underground facilities, including, but not limited to, the Federal Pipeline Safety Act of 1968, as

amended, the Pipeline Safety Improvement Act of 2002, OSHA Standard 1926.651, and the

National Electric Safety Code, ANSI C-2, by requiring and facilitating the advance notice of

activities by those who engage in excavation or demolition operations.

(4) It is not the purpose of this chapter to amend or void any permit issued by a state agency for

placement or maintenance of facilities in its right-of-way.

History.--s. 1, ch. 93-240; s. 1, ch. 97-306; s. 1, ch. 2002-234; s. 1, ch. 2006-138.

556.102 Definitions.--As used in this act:

(1) "Business days" means Monday through Friday, excluding the following holidays: New Year's

Day, Birthday of Dr. Martin Luther King, Jr., Memorial Day, Independence Day, Labor Day,

Thanksgiving Day and the following Friday, Christmas Eve, and Christmas Day. Any such holiday

that falls on a Saturday shall be observed on the preceding Friday. Any such holiday that falls on

a Sunday shall be observed on the following Monday.

(2) "Business hours" means the hours of a day during which the system is open for business.

(3) "Damage" means any impact upon or contact with, including, without limitation, penetrating,

striking, scraping, displacing, or denting, however slight, the protective coating, housing, or other

protective devices of any underground facility, or the removal or weakening of any lateral or

vertical support from any underground facility, or the severance, partial or complete, of any

underground facility.

(4) "Demolish" or "demolition" means any operation by which a structure or mass of material is

wrecked, razed, rended, moved, or removed by means of any tool, equipment, or discharge of

explosives, or any disturbance of the earth in any manner on public or private lands which could

damage any underground facility.

(5) "Design services" means services that may be provided by a member operator to a design

engineer, architect, surveyor, or planner, if the presence of underground facilities is known to a

member operator, upon payment of a fee to the member operator, which services may be based

on:

(a) Information obtained solely from a review of utility records.

(b) Information to augment utility records, such as topographic surveying of above-ground utility

features.

(c) Information obtained through the use of designating technologies to obtain horizontal

underground facility locations.

(d) Information obtained from physically exposing underground facilities.

(6) "Excavate" or "excavation" means any manmade cut, cavity, trench, or depression in the

earth's surface, formed by removal of earth, intended to change the grade or level of land, or

intended to penetrate or disturb the surface of the earth, including land beneath the waters of the

state, as defined in s. 373.019(20), and the term includes pipe bursting and directional drilling or

boring from one point to another point beneath the surface of the earth, or other trenchless

technologies.

(7) "Excavator" or "excavating contractor" means any person performing excavation or

demolition operations.

(8) "Member operator" means any person who furnishes or transports materials or services by

means of an underground facility.

(9) "Person" means any individual, firm, joint venture, partnership, corporation, association,

municipality, or other political subdivision, governmental unit, department, or agency, and

includes any trustee, receiver, assignee, or personal representative of a person.

(10) "Positive response" means the communications among member operators, excavators, and

the system concerning the status of locating an underground facility.

(11) "Premark" means to delineate the general scope of the excavation on the surface of the

ground using white paint, white stakes, or other similar white markings.

(12) "Tolerance zone" means 24 inches from the outer edge of either side of the exterior surface

of a marked underground facility.

(13) "Underground facility" means any public or private personal property which is buried, placed

below ground, or submerged on any member operator's right-of-way, easement, or permitted use

which is being used or will be used in connection with the storage or conveyance of water;

sewage; electronic, telephonic, or telegraphic communication; electric energy; oil; petroleum

products; natural gas; optical signals; or other substances, and includes, but is not limited to,

pipelines, pipes, sewers, conduits, cables, valves, and lines. For purposes of this act, a liquefied

petroleum gas line regulated under chapter 527 is not an underground facility unless such line is

subject to the requirements of Title 49 C.F.R. adopted by the Department of Agriculture and

Consumer Services, provided there is no encroachment on any member operator's right-of-way,

easement, or permitted use. Petroleum storage systems subject to regulation pursuant to chapter

376 are not considered underground facilities for the purposes of this act unless the storage

system is located on a member operator's right-of-way or easement. Storm drainage systems are

not considered underground facilities.

(14) "System" means a free-access notification system established by the corporation as

provided in this act.

History.--s. 2, ch. 93-240; s. 2, ch. 94-132; s. 5, ch. 95-317; s. 2, ch. 97-306; s. 2, ch. 2002-234; s.

67, ch. 2006-1; s. 2, ch. 2006-138.

556.103 Creation of the corporation; establishment of the board of directors; authority of the

board; annual report.--

(1) The "Sunshine State One-Call of Florida, Inc.," is created as a not-for-profit corporation. Each

operator of an underground facility in this state shall be a member of the corporation and shall

use and participate in the system. The corporation shall administer the provisions of this chapter.

The corporation shall exercise its powers through a board of directors established pursuant to this

section.

(2) The membership of the corporation shall elect a board of directors to administer the system.

(3) The corporation, through the board of directors, shall have the authority to assess the

member operators to fund the system.

(4) Beginning in 1994, the board of directors shall file with the Governor, not later than 60 days

before the convening of each regular session of the Legislature, an annual progress report on the

operation of the system.

(5) Beginning in 1998, the board of directors shall submit to the President of the Senate, the

Speaker of the House of Representatives, and the Governor, not later than 60 days before the

convening of each regular session of the Legislature, an annual progress report on the

participation by municipalities and counties in the one-call notification system created by this

chapter.

History.--s. 3, ch. 93-240; s. 3, ch. 97-306; s. 3, ch. 2006-138.

556.104 Free-access notification system.--The corporation shall maintain a free-access

notification system. Any person who furnishes or transports materials or services by means of an

underground facility in this state shall participate as a member operator of the system. The

purpose of the system is to receive notification of planned excavation or demolition activities and

to notify member operators of the planned excavation or demolition activities. The system shall

provide a single toll-free telephone number within this state which excavators can use to notify

member operators of planned excavation or demolition activities, and the system may also

provide additional modes of access at no cost to the user.

History.--s. 4, ch. 93-240; s. 4, ch. 97-306; s. 3, ch. 2002-234; s. 4, ch. 2006-138.

556.105 Procedures.--

(1)(a) Not less than 2 full business days before beginning any excavation or demolition, except

an excavation beneath the waters of the state, an excavator shall provide the following

information through the system:

1. The name of the individual who provided notification and the name, address, including the

street address, city, state, zip code, and telephone number of her or his employer.

2. The name and telephone number of the representative for the excavator, and a valid

electronic address to facilitate a positive response by the system should be provided, if available.

3. The county, the city or closest city, and the street address or the closest street, road, or

intersection to the location where the excavation or demolition is to be performed, and the

construction limits of the excavation or demolition.

4. The commencement date and anticipated duration of the excavation or demolition.

5. Whether machinery will be used for the excavation or demolition.

6. The person or entity for whom the work is to be done.

7. The type of work to be done.

8. The approximate depth of the excavation.

(b) The excavator shall provide the information by notifying the system through its free-access

notification system during business hours, as determined by the corporation, or by such other

method as authorized by the corporation. Any notification received by the system at any time

other than during business hours shall be considered to be received at the beginning of the next

business day.

(c) Information provided by an excavator is valid for 30 calendar days after the date such

information is provided to the system. In computing the period for which information furnished is

valid, the date the notice is provided is not counted, but the last day of the period shall be counted

unless it is a Saturday, Sunday, or a legal holiday, in which event, the period runs until the end of

the next day that is not a Saturday, Sunday, or a legal holiday.

(d)1. The system shall study the feasibility of the establishment or recognition of zones for the

purpose of allowing excavation within such zones to be undertaken without notice to the system

as now required by this chapter when such zones are:

a. In areas within which no underground facilities are located.

b. Where permanent markings, permit and mapping systems, and structural protection for

underwater crossings are required or in place.

c. For previously marked utilities on construction of one- or two-family dwellings where the

contractor remains in custody and control of the building site for the duration of the building

permit.

2. The system shall report the results of the study to the Legislature on or before February 1,

2007, along with recommendations for further legislative action.

(2) Each notification by means of the system shall be recorded to document compliance with this

chapter. Such record may be made by means of electronic, mechanical, or any other method of

all incoming and outgoing wire and oral communications concerning location requests in

compliance with chapter 934. The records shall be kept for 5 years and, upon written request,

shall be available to the excavator making the request, the member operator intended to receive

the request, and their agents. However, custody of the records may not be transferred from the

system except under subpoena.

(3) The system shall provide the person who provided notification with the names of the member

operators who shall be advised of the notification and a notification number that specifies the date

and time of the notification.

(4) The notification number provided to the excavator under this section shall be provided to any

law enforcement officer, government code inspector, or code enforcement officer upon request.

(5) All member operators within the defined area of a proposed excavation or demolition shall be

promptly notified through the system, except that member operators with state-owned

underground facilities located within the right-of-way of a state highway need not be notified of

excavation or demolition activities and are under no obligation to mark or locate the facilities.

(a) When an excavation site cannot be described in information provided under subparagraph

(1)(a)3. with sufficient particularity to enable the member operator to ascertain the excavation

site, and if the excavator and member operator have not mutually agreed otherwise, the

excavator shall premark the proposed area of the excavation before a member operator is

required to identify the horizontal route of its underground facilities in the proximity of any

excavation. However, premarking is not required for any excavation that is over 500 feet in length

and is not required where the premarking could reasonably interfere with traffic or pedestrian

control.

(b) If a member operator determines that a proposed excavation or demolition is in proximity to

or in conflict with an underground facility of the member operator, except a facility beneath the

waters of the state, which is governed by paragraph (c), the member operator shall identify the

horizontal route by marking to within 24 inches from the outer edge of either side of the

underground facility by the use of stakes, paint, flags, or other suitable means within 2 full

business days after the time the notification is received under subsection (1). If the member

operator is unable to respond within such time, the member operator shall communicate with the

person making the request and negotiate a new schedule and time that is agreeable to, and

should not unreasonably delay, the excavator.

(c) If a member operator determines that a proposed excavation is in proximity to or in conflict

with an underground facility of the member operator beneath the waters of the state, the member

operator shall identify the estimated horizontal route of the underground facility, within 10

business days, using marking buoys or other suitable devices, unless directed otherwise by an

agency having jurisdiction over the waters of the state under which the member operator's

underground facility is located.

(d) When excavation is to take place within a tolerance zone, an excavator shall use increased

caution to protect underground facilities. The protection requires hand digging, pot holing, soft

digging, vacuum excavation methods, or other similar procedures to identify underground

facilities. Any use of mechanized equipment within the tolerance zone must be supervised by the

excavator.

(6)(a) An excavator shall avoid excavation in the area described in the notice given under

subsection (1) until each member operator underground facility has been marked and located or

until the excavator has been notified that no member operator has underground facilities in the

area described in the notice, or for the time allowed for markings set forth in paragraphs (5)(b)

and (c), whichever occurs first. If a member operator has not located and marked its underground

facilities within the time allowed for marking set forth in paragraphs (5)(b) and (c), the excavator

may proceed with the excavation, if the excavator does so with reasonable care and if detection

equipment or other acceptable means to locate underground facilities are used.

(b) An excavator may not demolish in the area described in the notice given under subsection (1)

until all member operator underground facilities have been marked and located or removed.

(7)(a) A member operator that states that it does not have accurate information concerning the

exact location of its underground facilities is exempt from the requirements of paragraphs (5)(b)

and (c), but shall provide the best available information to the excavator in order to comply with

the requirements of this section. An excavator is not liable for any damage to an underground

facility under the exemption in this subsection if the excavation or demolition is performed with

reasonable care and detection equipment or other acceptable means to locate underground

facilities are used.

(b) A member operator may not exercise the exemption provided by this subsection if the

member operator has underground facilities that have not been taken out of service and that are

locatable using available designating technologies to locate underground facilities.

(8)(a) If extraordinary circumstances exist, a member operator shall notify the system of the

member operator's inability to comply with this section. For the purposes of this section, the term

"extraordinary circumstances" means circumstances other than normal operating conditions that

exist and make it impractical for a member operator to comply with this chapter. After the system

has received notification of a member operator's inability to comply, the system shall make that

information known to excavators who subsequently notify the system of an intent to excavate.

The member operator is relieved of responsibility for compliance under the law during the period

that the extraordinary circumstances exist and shall promptly notify the system when the

extraordinary circumstances cease to exist.

(b) During the period when extraordinary circumstances exist, the system shall remain available

during business hours to provide information to governmental agencies, member operators

affected by the extraordinary circumstances, and member operators who can provide relief to the

affected parties, unless the system itself has been adversely affected by extraordinary

circumstances.

(9)(a) After receiving notification from the system, a member operator shall provide a positive

response to the system within 2 full business days, or 10 such days for an underwater

excavation, indicating the status of operations to protect the facility.

(b) The system shall establish and maintain a process to facilitate a positive-response

communication between member operators and excavators. The system is exempt from any

requirement to initiate a positive response to an excavator when an excavator does not provide a

valid electronic address to facilitate a positive response by the system.

(c) An excavator shall verify the system's positive responses before beginning excavation. If an

excavator knows that an existing underground facility of a member operator is in the area, the

excavator must contact the member operator if the facility is not marked and a positive response

has not been received by the system.

(10) A member operator shall use the "Uniform Color Code for Utilities" of the American Public

Works Association when marking the horizontal route of any underground facility of the operator.

(11) Before or during excavation or demolition, if the marking of the horizontal route of any facility

is removed or is no longer visible, the excavator shall stop excavation or demolition activities in

the vicinity of the facility and shall notify the system to have the route remarked.

(12) If any contact with or damage to any pipe, cable, or its protective covering, or any other

underground facility occurs, the excavator causing the contact or damage shall immediately notify

the member operator. Upon receiving notice, the member operator shall send personnel to the

location as soon as possible to effect temporary or permanent repair of the contact or damage.

Until such time as the contact or damage has been repaired, the excavator shall cease

excavation or demolition activities that may cause further damage to such underground facility.

History.--s. 5, ch. 93-240; s. 1, ch. 96-172; s. 1176, ch. 97-103; s. 5, ch. 97-306; s. 4, ch. 2002-

234; s. 5, ch. 2006-138.

556.106 Liability of the member operator, excavator, and system.--

(1) There is no liability on the part of, and no cause of action of any nature shall arise against, the

board members of the corporation in their capacity as administrators of the system.

(2)(a) If a person violates s. 556.105(1) or (6), and subsequently, whether by himself or herself or

through the person's employees, contractors, subcontractors, or agents, performs an excavation

or demolition that damages an underground facility of a member operator, it is rebuttably

presumed that the person was negligent. The person, if found liable, is liable for the total sum of

the losses to all member operators involved as those costs are normally computed. Any damage

for loss of revenue and loss of use may not exceed $500,000 per affected underground facility,

except that revenues lost by a governmental member operator whose revenues are used to

support payments on principal and interest on bonds may not be limited. Any liability of the state

and its agencies and its subdivisions which arises out of this chapter is subject to the provisions

of s. 768.28.

(b) If any excavator fails to discharge a duty imposed by the provisions of this chapter, the

excavator, if found liable, is liable for the total sum of the losses to all parties involved as those

costs are normally computed. Any damage for loss of revenue and loss of use may not exceed

$500,000 per affected underground facility, except that revenues lost by a governmental member

operator whose revenues are used to support payments on principal and interest on bonds may

not be limited.

(c) Any liability of the state, its agencies, or its subdivisions which arises out of this chapter is

subject to the provisions of s. 768.28.

(d) Obtaining information as to the location of an underground facility from the member operator

as required by this chapter does not excuse any excavator from performing an excavation or

demolition in a careful and prudent manner, based on accepted engineering and construction

practices, and it does not excuse the excavator from liability for any damage or injury resulting

from any excavation or demolition.

(3) If, after receiving proper notice, a member operator fails to discharge a duty imposed by the

provisions of this act and an underground facility of such member operator is damaged by an

excavator who has complied with the provisions of this act, as a proximate result of the member

operator's failure to discharge such duty, such excavator shall not be liable for such damage and

the member operator, if found liable, shall be liable to such person for the total cost of any loss or

injury to any person or damage to equipment resulting from the member operator's failure to

comply with this act. Any damage for loss of revenue and loss of use shall not exceed $500,000

per affected underground facility, except that revenues lost by a governmental member operator,

which revenues are used to support payments on principal and interest on bonds, shall not be

limited. The liability of governmental member operators shall be subject to limitations provided in

chapter 768.

(4) If an owner of an underground facility fails to become a member of the corporation in order to

use and participate in the system, as required by this act, and that failure is a cause of damage to

that underground facility caused by an excavator who has complied with the provisions of this act

and has exercised reasonable care in the performance of the excavation that has caused

damage to the underground facility, the owner has no right of recovery against the excavator for

the damage to that underground facility.

(5) If, after receiving proper notification, the system fails to discharge its duties, resulting in

damage to an underground facility, the system, if found liable, shall be liable to all parties, as

defined in this act. Any damage for loss of revenue and loss of use shall not exceed $500,000 per

affected underground facility, except that revenues lost by a governmental member operator,

which revenues are used to support payments on principal and interest on bonds, shall not be

limited.

(6) The system does not have a duty to mark or locate underground facilities and may not do so,

and a right of recovery does not exist against the system for failing to mark or locate underground

facilities. The system is not liable for the failure of a member operator to comply with the

requirements of this chapter.

(7) An excavator who performs any excavation with hand tools under s. 556.108(4)(c) or (5) is

liable for any damage to any operator's underground facilities damaged during such excavation.

History.--s. 6, ch. 93-240; s. 810, ch. 97-103; s. 1, ch. 97-231; s. 6, ch. 97-306; s. 5, ch. 2002-

234; s. 6, ch. 2006-138.

556.107 Violations.--

(1) NONCRIMINAL INFRACTIONS.--

(a) Violations of the following provisions are noncriminal infractions:

1. Section 556.105(1), relating to providing required information.

2. Section 556.105(6), relating to the avoidance of excavation.

3. Section 556.105(11), relating to the need to stop excavation or demolition.

4. Section 556.105(12), relating to the need to cease excavation or demolition activities.

5. Section 556.105(5)(b) and (c) relating to identification of underground facilities, if a member

operator does not mark an underground facility, but not if a member operator marks an

underground facility incorrectly.

(b) Any excavator or member operator who commits a noncriminal infraction under paragraph (a)

may be issued a citation by any local or state law enforcement officer, government code

inspector, or code enforcement officer, and the issuer of a citation may require an excavator to

cease work on any excavation or not start a proposed excavation until there has been compliance

with the provisions of this chapter. Citations shall be hand delivered to any employee of the

excavator or member operator who is involved in the noncriminal infraction. The citation shall be

issued in the name of the excavator or member operator, whichever is applicable.

(c) Any excavator or member operator who commits a noncriminal infraction under paragraph (a)

may be required to appear before the county court. The civil penalty for any such infraction is

$250 plus court costs, except as otherwise provided in this section. If a citation is issued by a

local law enforcement officer, a local government code inspector, or a code enforcement officer,

80 percent of the civil penalty collected by the clerk of the court shall be distributed to the local

governmental entity whose employee issued the citation and 20 percent of the penalty shall be

retained by the clerk to cover administrative costs, in addition to other court costs. If a citation is

issued by a state law enforcement officer, the civil penalty collected by the clerk shall be retained

by the clerk for deposit into the fine and forfeiture fund established pursuant to s. 142.01. Any

person who fails to appear or otherwise properly respond to a citation issued pursuant to

paragraph (d) shall, in addition to the citation, be charged with the offense of failing to respond to

such citation and, upon conviction, commits a misdemeanor of the second degree, punishable as

provided in s. 775.082 or s. 775.083. A written warning to this effect shall be provided at the time

any citation is issued pursuant to paragraph (b).

(d) Any person cited for an infraction under paragraph (a), unless required to appear before the

county court, may:

1. Post a bond, which shall be equal in amount to the applicable civil penalty plus court costs; or

2. Sign and accept a citation indicating a promise to appear before the county court.

The person issuing the citation may indicate on the citation the time and location of the scheduled

hearing and shall indicate the applicable civil penalty.

(e) Any person charged with a noncriminal infraction under paragraph (a), unless required to

appear before the county court, may:

1. Pay the civil penalty plus court costs, in lieu of appearance, either by mail or in person, within

30 days after the date of receiving the citation; or

2. Forfeit bond, if a bond has been posted, by not appearing at the designated time and location.

If the person cited follows either of the above procedures, she or he is deemed to have admitted

to committing the infraction and to have waived the right to a hearing on the issue of commission

of the infraction. The admission may be used as evidence in any other proceeding under this

chapter.

(f) Any person electing to appear before the county court or who is required to appear shall be

deemed to have waived the limitations on the civil penalty specified in paragraph (c). The court,

after a hearing, shall make a determination as to whether an infraction has been committed. If the

commission of an infraction has been proven, the court may impose a civil penalty not to exceed

$5,000 plus court costs. In determining the amount of the civil penalty, the court may consider

previous noncriminal infractions committed.

(g) At a hearing under this chapter, the commission of a charged infraction must be proven by a

preponderance of the evidence.

(h) If a person is found by the hearing official to have committed an infraction, the person may

appeal that finding to the circuit court.

(i) Sunshine State One-Call of Florida, Inc., may, at its own cost, retain an attorney to assist in

the presentation of relevant facts and law in the county court proceeding pertaining to the citation

issued under this section. The corporation may also appear in any case appealed to the circuit

court if a county court finds that an infraction of the chapter was committed. An appellant in the

circuit court proceeding shall timely notify the corporation of any appeal under this section.

(2) MISDEMEANORS.--Any person who knowingly and willfully removes or otherwise destroys

the valid stakes or other valid physical markings described in s. 556.105(5)(b) and (c) used to

mark the horizontal route of an underground facility commits a misdemeanor of the second

degree, punishable as provided in s. 775.082 or s. 775.083. For purposes of this subsection,

stakes or other nonpermanent physical markings are considered valid for 30 calendar days after

information is provided to the system under s. 556.105(1)(c).

History.--s. 7, ch. 93-240; s. 2, ch. 96-172; s. 1177, ch. 97-103; s. 6, ch. 2002-234; s. 7, ch. 2006-

138.

556.108 Exemptions.--The notification requirements provided in s. 556.105(1) do not apply to:

(1) Any excavation or demolition performed by the owner of a single-family residential property,

not including property that is subdivided or is to be subdivided into more than one single-family

residential property; or for such owner by a member operator or an agent of a member operator

when such excavation or demolition is made entirely on such land, and only up to a depth of 10

inches; provided due care is used and there is no encroachment on any member operator's rightof-

way, easement, or permitted use.

(2) Any excavation or demolition associated with normal agricultural or railroad activities,

provided such activities are not performed on any operator's marked right-of-way, easement, or

permitted use.

(3) Any excavation or demolition that occurs as the result of normal industrial activities, provided

such activities are confined to the immediate secured property of the facility and the activities are

not performed on any operator's marked right-of-way, easement, or permitted use. For the

purposes of this act, the industrial activities are limited to the following list of Standard Industrial

Classifications: Industry Group Numbers 141, 206, 242, 243, and 491, and Major Group Numbers

13, 26, 28, and 29, as published by the United States Office of Management and Budget in 1987.

(4) Any excavation of 18 inches or less for:

(a) Surveying public or private property by surveyors or mappers as defined in chapter 472 and

services performed by a pest control licensee under chapter 482, excluding marked rights-of-way,

marked easements, or permitted uses where marked, if mechanized equipment is not used in the

process of such surveying or pest control services and the surveying or pest control services are

performed in accordance with the practice rules established under s. 472.027 or s. 482.051,

respectively;

(b) Maintenance activities performed by a state agency and its employees when such activities

are within the right-of-way of a public road; however, if a member operator has permanently

marked facilities on such right-of-way, mechanized equipment may not be used without first

providing notification; or

(c) Locating, repairing, connecting, adjusting, or routine maintenance of a private or public

underground utility facility by an excavator, if the excavator is performing such work for the

current owner or future owner of the underground facility and if mechanized equipment is not

used.

(5)(a) Any excavation with hand tools by a member operator or an agent of a member operator

for:

1. Locating, repairing, connecting, or protecting, or routine maintenance of, the member

operator's underground facilities; or

2. The extension of a member operator's underground facilities onto the property of a person to

be served by such facilities.

(b) The exemption provided in this subsection is limited to excavations to a depth of 30 inches if

the right-of-way has permanently marked facilities of a company other than the member operator

or its agents performing the excavation.

History.--s. 8, ch. 93-240; s. 3, ch. 94-132; s. 3, ch. 96-172; s. 2, ch. 97-231; s. 39, ch. 2000-164;

s. 8, ch. 2006-138.

556.109 Emergency excavations or demolitions attempted; exception.--The provisions of this act

do not apply to making an excavation or demolition during an emergency, provided the system or

the member operator was notified at the earliest opportunity and all reasonable precautions had

been taken to protect any underground facility. For the purposes of this act, "emergency" means

any condition constituting a clear and present danger to life or property; a situation caused by the

escape of any substance transported by means of an underground facility; any interruption of vital

public service or communication caused by any break or defect in a member operator's

underground facility; or, in the case of the State Highway System or streets or roads maintained

by a political subdivision or underground facilities owned, operated, or maintained by a political

subdivision, if the use of such highways, streets, roads, or underground facilities is, in the sole

judgment of the Department of Highway Safety and Motor Vehicles, the Department of

Transportation, or such political subdivision, impaired by an unforeseen occurrence which

necessitates repair beginning immediately after such occurrence.

History.--s. 9, ch. 93-240; s. 4, ch. 96-172.

556.110 Costs assessed among member operators.--Member operators shall proportionately

share in the cost of operating the system through monthly assessments made upon each

member operator. However, any member that receives fewer than 10 notifications in any month

shall not be assessed for such month.

History.--s. 10, ch. 93-240; s. 7, ch. 97-306.

556.111 Applicability to existing law.--Nothing in this act shall be construed to:

(1) Constitute the establishment or enlargement of any rights to the use of real property or create

an interest therein for the placement, construction, repair, maintenance, relocation, or excavation

or demolition of any underground facility;

(2) Waive any right of a party having an interest in real property to charge any fee for the use

regarding such property; or

(3) Preempt a governmental member operator from reasonable regulation of its right-of-way. This

subsection does not exempt a municipality, county, district, or other local governmental member

operator from the provisions of this chapter that apply to the member operator.

History.--s. 11, ch. 93-240; s. 9, ch. 2006-138.

556.112 Design services.--

(1) Each member operator shall provide to the system annually, and shall thereafter keep

current, the contact names and telephone numbers of individuals who may be contacted by

design engineers, architects, surveyors, and planners for the purpose of responding to requests

for design services.

(2) Each member operator shall provide to the system annually, and shall thereafter keep

current, a list of fees applicable to each type of design service that each member operator

chooses to offer to design engineers, architects, surveyors, and planners.

(3) Each member operator, within 20 business days after receipt of the fee provided for in

subsection (2), shall either respond to a request for design services, if the member operator

chooses to provide the services requested, or shall notify the party requesting services that the

services will not be provided.

(4) This section shall not apply to any state agency, municipality, or county, or contractors,

consultants, agents, or persons or firms acting under their authority, in the planning, preparing, or

performance of work in their right-of-way. This section shall not limit or expand any existing law

governing the process a state agency, municipality, or county uses to request design services

from member operators or the responsibility for providing or paying for such services.

History.--s. 7, ch. 2002-234; s. 108, ch. 2005-2.
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The House Committee on Public Utilities and Telecommunications offers the following substitute to SB 274: 

A BILL TO BE ENTITLED
AN ACT


To amend Chapter 9 of Title 25 of the Official Code of Georgia Annotated, the "Georgia Utility Facility Protection Act," so as to revise comprehensively provisions relating to utility facility protection; to add provisions regarding sewer laterals; to revise definitions; to revise provisions relating to design locate requests; to revise provisions relating to the utilities protection center; to provide for commencing excavation or blasting before the end of the waiting period in some circumstances; to revise provisions relating to costs of re-marking; to revise provisions relating to the responsibilities of excavators and facility owners or operators; to provide for responsibilities of sewer system owners or operators with regard to sewer laterals; to provide for immunity from liability in certain circumstances; to provide for attempted location of utility facilities and sewer laterals by excavators in certain circumstances; to provide for installation of sewer laterals in a manner to make them locatable; to provide for use of a locator; to provide for large projects; to provide for the standard of care for trenchless excavation; to revise provisions relating to emergency excavations; to authorize ordinances requiring bonds for excavators; to provide for calculation of damages in certain civil actions; to revise provisions relating to the advisory committee; to revise provisions relating to commission enforcement of the chapter; to restrict imposition of civil penalties on local governing authorities; to provide for recommendations regarding training in lieu of penalties; to provide for findings and offers of settlement; to provide for civil penalties; to provide for related matters; to repeal conflicting laws; and for other purposes. 


BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA: 

SECTION 1.
Chapter 9 of Title 25 of the Official Code of Georgia Annotated, the "Georgia Utility Facility Protection Act," is amended by striking Code Section 25-9-2, relating to the purpose of the chapter, and inserting in lieu thereof the following: 

§25-9-2.
The purpose of this chapter is to protect the public from physical harm, prevent injury to persons and property, and prevent interruptions of utility service resulting from damage to utility facilities and sewer laterals caused by blasting or excavating operations by providing a method whereby the location of utility facilities and sewer laterals will be made known to persons planning to engage in blasting or excavating operations so that such persons may observe proper precautions with respect to such utility facilities and sewer laterals. 


SECTION 2.
Said chapter is further amended by striking Code Section 25-9-3, relating to definitions relative to utility facility protection, and inserting in lieu thereof the following: 

§25-9-3.
As used in this chapter, the term: 

(1) 'Abandoned utility facility' means a utility facility taken out of service by a facility owner or operator on or after January 1, 2001. 

(2) 'Blasting' means any operation by which the level or grade of land is changed or by which earth, rock, buildings, structures, or other masses or materials are rended, torn, demolished, moved, or removed by the detonation of dynamite or any other explosive agent. 

(3) 'Business days' means Monday through Friday, excluding the following holidays: New Year's Day, Birthday of Dr. Martin Luther King, Jr., Memorial Day, Independence Day, Labor Day, Thanksgiving Day and the following Friday, Christmas Eve, and Christmas Day. Any such holiday that falls on a Saturday shall be observed on the preceding Friday. Any such holiday that falls on a Sunday shall be observed on the following Monday. 

(4) 'Business hours' means the time from 7:00 A.M. to 4:30 P.M. local time on business days. 

(5) 'Commission' means the Public Service Commission. 

(6) 'Corporation' means any corporation; municipal corporation; county; authority; joint-stock company; partnership; association; business trust; cooperative; organized group of persons, whether incorporated or not; or receiver or receivers or trustee or trustees of any of the foregoing. 

(7) 'Damage' means any impact or exposure that results in the need to repair a utility facility or sewer lateral due to the weakening or the partial or complete destruction of the facility or sewer lateral including, but not limited to, the protective coating, lateral support, cathodic protection, or the housing for the line, device, sewer lateral, or facility. 

(8) 'Design locate request' means a communication to the utilities protection center in which a request for locating existing utility facilities for bidding, predesign, or advance planning purposes is made. A design locate request may not be used for excavation purposes. 

(9) 'Designate' means to stake or mark on the surface of the tract or parcel of land the location of a utility facility or sewer lateral. 

(9)(10) 'Emergency' means a sudden or unforeseen occurrence involving a clear and imminent danger to life, health, or property; the interruption of utility services; or repairs to transportation facilities that require immediate action. 

(10)(11) 'Emergency notice' means a communication to the utilities protection center to alert the involved facility owners or operators of the need to excavate due to an emergency that requires immediate excavation. 

(11)(12) 'Excavating' means any operation by which the level or grade of land is changed or earth, rock, or other material below existing grade is moved and includes, without limitation, grading, trenching, digging, ditching, augering, scraping, directional boring, and pile driving. Such term, however, does not include routine road surface scraping maintenance. 'Excavating' shall not mean include pavement milling or pavement repair that does not exceed the depth of the existing pavement or 12 inches, whichever is less. The term shall not include other routine roadway maintenance activities carried out by employees of the Georgia Department of Transportation acting within the scope of their employment road maintenance or railroad employees or contractors, provided that such activities occur entirely within the right of way of a public road, street, railroad, or highway of the state; are carried out with reasonable care so as to protect any utility facilities and sewer laterals placed in the right of way by permit; are carried out within the limits of any original excavation on the traveled way, shoulders, or drainage features ditches of a public road, street, railroad, or highway, and do not exceed 18 inches in depth below the grade existing prior to such activities; and, if involving the replacement of existing structures, replace such structures in their previous locations and at their previous depth. 'Excavating' shall not include normal farming activities. 

(12)(13) 'Excavator' means any person engaged in excavating or blasting as defined in this Code section. 

(13)(14) 'Extraordinary circumstances' means circumstances other than normal operating conditions which exist and make it impractical or impossible for a facility owner or operator to comply with the provisions of this chapter. Such extraordinary circumstances may include, but shall not be limited to, hurricanes, tornadoes, floods, ice and snow, and acts of God. 

(14)(15) 'Facility owner or operator' means any person or entity with the sole exception of a homeowner who owns, operates, or controls the operation of a utility facility, as defined in this Code section, for the purpose of commercial enterprise. 

(16) 'Horizontal directional drilling' or 'HDD' means a type of trenchless excavation that uses guidable boring equipment to excavate in an essentially horizontal plane without disturbing or with minimal disturbance to the ground surface. 

(17) 'Large project' means an excavation that involves more work to locate utility facilities than can reasonably be completed within the requirements of subsection (a) of Code Section 25-9-7. 

(18) 'Local governing authority' means a county, municipality, or local authority created by or pursuant to general, local, or special Act of the General Assembly, or by the Constitution of the State of Georgia. The term also includes any local authority that is created or activated by an appropriate ordinance or resolution of the governing body of a county or municipality individually or jointly with other political subdivisions of this state. 

(15)(19) 'Locate request' means a communication between an excavator and the utilities protection center in which a request for locating utility facilities, sewer laterals, or both is processed. 

(20) 'Locator' means a person who is acting on behalf of facility owners and operators in designating the location of the utility facilities and sewer laterals of such owners and operators. 

(16)(21) 'Mechanized excavating equipment' means all equipment which is powered by any motor, engine, or hydraulic or pneumatic device and which is used for excavating. 

(22) 'Minimally intrusive excavation methods' means methods of excavation that minimize the potential for damage to utility facilities and sewer laterals. Examples include, but are not limited to, air entrainment/vacuum extraction systems and water jet/vacuum excavation systems operated by qualified personnel and careful hand tool usage and other methods as determined by the Public Service Commission. The term does not include the use of trenchless excavation. 

(23) 'Permanent marker' means a visible indication of the approximate location of a utility facility or sewer lateral that can reasonably be expected to remain in position for the life of the facility. The term includes, but is not limited to, sewer cleanouts; water meter boxes; and etching, cutting, or attaching medallions or other industry accepted surface markers to curbing, pavement, or other similar visible fixed surfaces. All permanent markers other than sewer cleanouts, water meter boxes, or any other visible component of a utility facility that establish the exact location of the facility must be placed accurately in accordance with Code Section 25-9-9 and be located within the public right of way. Sewer cleanouts, water meter boxes, or any other visible component of a utility facility that establishes the exact location of the facility must be located within ten feet of the public right of way to be considered a permanent marker. 

(17)(24) 'Person' means an individual, firm, joint venture, partnership, association, municipality local governing authority, state, or other governmental unit, authority, department, agency, or a corporation and shall include any trustee, receiver, assignee, employee, agent, or personal representative thereof. 

(25) 'Positive response information system' or 'PRIS' means the automated information system operated and maintained by the utilities protection center at its location that allows excavators, locators, facility owners or operators, and other affected parties to determine the status of a locate request or design locate request. 

(18)(26) 'Service area' means a contiguous area or territory which encompasses the distribution system or network of utility facilities by means of which a facility owner or operator provides utility service. 

(19) 'Ticket Information Exchange System' means the automated information system to be installed and operated by the utilities protection center that will allow the excavator to determine locate ticket status from information provided by the facility owner or operator. 

(27) 'Sewer lateral' means an individual customer service line which transports waste water from one or more building units to a utility owned sewer facility. 

(28) 'Sewer system owner or operator' means the owner or operator of a sewer system. Sewer systems shall be considered to extend to the connection to the customer's facilities. 

(29) 'Traffic control devices' means all roadway or railroad signs, sign structures, or signals and all associated infrastructure on which the public relies for informational, regulatory, or warning messages concerning the public or railroad rights of way. 

(30) 'Traffic management system' means a network of traffic control devices, monitoring sensors, and personnel, with all associated communications and power services, including all system control and management centers. 

(20)(31) 'Tolerance zone' means the width of the utility facility or sewer lateral plus 24 inches on either side of the outside edge of the utility facility or sewer lateral on a horizontal plane. 

(32) 'Trenchless excavation' means a method of excavation that uses boring equipment to excavate with minimal or no disturbance to the ground surface and includes horizontal directional drilling. 

(33) 'Unlocatable facility' means an underground facility that cannot be marked with reasonable accuracy using generally accepted techniques or equipment commonly used to designate utility facilities and sewer laterals. This term includes, but is not limited to, nonconductive utility facilities and sewer laterals and nonmetallic underground facilities that have no trace wires or records that indicate a specific location. 

(21)(33) 'Utilities protection center' or 'center' 'UPC' means the corporation or other organization formed by facility owners or operators to provide a joint telephone number notification service for the purpose of receiving advance notification from persons planning to blast or excavate and distributing such notifications to its affected facility owner or operator members. 

Editor's Note: Yes, there are two 25-9(33's)! We expect this will be straightened out shortly) 

(22)(34) 'Utility facility' means an underground or submerged conductor, pipe, or structure used or installed for use in providing electric or communications service, or an underground or submerged pipe used in carrying, providing, or gathering gas, oil or oil products, sewage, waste water, storm drainage, or water or other liquids, and appurtenances thereto. This does not include utility facilities owned by a homeowner for service at the homeowner's residence. All utility facilities shall be considered to extend up to the connection to the customer's facilities. The term does not include traffic control devices, traffic management systems, or sewer laterals. 


SECTION 3.
Said chapter is further amended by striking Code Section 25-9-4, relating to design locate requests and responses, and inserting in lieu thereof the following: 

§25-9-4.
(a) Any person may submit a design locate request to the utilities protection center UPC. Such design locate request shall: 

(1) Describe the tract or parcel of land for which the design locate request has been submitted with sufficient particularity, as defined by policies developed and promulgated by the utilities protection center UPC, to enable the facility owner or operator to ascertain the precise tract or parcel of land involved; and 

(2) State the name, address, and telephone number of the person who has submitted the design locate request, as well as the name, address, and telephone number of any other person authorized to review any records subject to inspection as provided in paragraph (3) of subsection (b) of this Code section. 

(b) Within ten working days after a design locate request has been submitted to the utilities protection center UPC for a proposed project, the facility owner or operator shall respond by one of the following methods: 

(1) Designate or cause to be designated by a locator in accordance with Code Section 25-9-9 the location of all utility facilities and sewer laterals within the area of the proposed excavation; 

(2) Provide to the person submitting the design locate request the best available description of all utility facilities and sewer laterals in the area of proposed excavation, which might include drawings of utility facilities and sewer laterals already built in the area, or other facility records that are maintained by the facility owner or operator; or 

(3) Allow the person submitting the design locate request or any other authorized person to inspect or copy the drawings or other records for all utility facilities and sewer laterals within the proposed area of excavation. 

(c) Upon responding using any of the methods provided in subsection (b) of this Code section, the facility owner or operator shall provide the response to the UPC in accordance with UPC procedures. 


SECTION 4.
Said chapter is further amended by striking Code Section 25-9-5, relating to cooperation with the utilities protection center and the point of contact list, and inserting in lieu thereof the following: §25-9-5.

(a) All Except as otherwise provided by subsection (b) of this Code section, all facility owners or operators operating or maintaining utility facilities within the state shall participate as members in and cooperate with the utilities protection center UPC. No duplicative center shall be established. The activities of the center UPC shall be funded by all utilities facility owners or operators. 

(b) Persons who install water and sewer facilities or who own such facilities until those facilities are accepted by a local governing authority or other entity are not required to participate as members of the UPC and shall not be considered facility owners or operators. All such persons shall install and maintain permanent markers, as defined in Code Section 25-9-3, identifying all water and sewer facilities at the time of the facility installation. Notwithstanding the above, all owners or operators of water and sewer facilities that provide service from such facilities are considered facility owners or operators and shall be members of the UPC. 

(c) The utilities protection center UPC shall maintain a list of the name, address, and telephone number of the office, department, or other source from or through which information respecting the location of utility facilities of its participating facility owners or operators may be obtained during business hours on business days. 


SECTION 5.
Said chapter is further amended by striking Code Section 25-9-6, relating to prerequisites to blasting or excavating and marking sites, and inserting in lieu thereof the following: 

§25-9-6.
(a) No person shall commence, perform, or engage in blasting or in excavating with mechanized excavating equipment on any tract or parcel of land in any county in this state unless and until the person planning the blasting or excavating has given 48 hours? notice by submitting a locate request to the utilities protection center UPC, beginning the next business day after such notice is provided, excluding hours during days other than business days. Any person performing excavation is responsible for being aware of all information timely entered into the PRIS prior to the commencement of excavation. If, prior to the expiration of the 48 hour waiting period, all identified facility owners or operators have responded to the locate request, and if all have indicated that their facilities are either not in conflict or have been marked, then the person planning to perform excavation or blasting shall be authorized to commence work, subject to the other requirements of this Code section, without waiting the full 48 hours. The 48 hours? notice shall not be required for excavating where minimally intrusive excavation methods are used exclusively. Any locate request received by the utilities protection center UPC after business hours shall be deemed to have been received by the utilities protection center UPC the next business day. Such locate request shall: 

(1) Describe the tract or parcel of land upon which the blasting or excavation is to take place with sufficient particularity, as defined by policies developed and promulgated by the utilities protection center UPC, to enable the facility owner or operator to ascertain the precise tract or parcel of land involved; 

(2) State the name, address, and telephone number of the person who will engage in the blasting or excavating; 

(3) Describe the type of blasting or excavating to be engaged in by the person; and 

(4) Designate the date upon which the blasting or excavating will commence. 

(b) In the event the location upon which the blasting or excavating is to take place cannot be described with sufficient particularity to enable the facility owner or operator to ascertain the precise tract or parcel involved, the person proposing the blasting or excavating shall mark the route or boundary of the site of the proposed blasting or excavating by means of white paint, white stakes, or white flags if practical, or schedule an on-site meeting with the locator or facility owner or operator and inform the utility protection center UPC, within a reasonable time, of the results of such meeting. 

(c) Except as otherwise provided in this subsection, notice given pursuant to subsection (a) of this Code section shall expire 21 calendar days following the date of such notice, and no blasting or excavating undertaken pursuant to this notice shall continue after such time has expired. In the event that the blasting or excavating which is the subject of the notice given pursuant to subsection (a) of this Code section will not be completed within 21 calendar days following the date of such notice, an additional notice must be given in accordance with subsection (a) of this Code section for the locate request to remain valid. 

(d) For emergencies, notice shall expire at 7:00 A.M. three business days after the notification is made to the UPC. 

(d)(e) Except for those persons submitting design locate requests, no person, including facility owners or operators, shall request marking of a site through the utilities protection center UPC unless excavating is scheduled to commence. In addition, no person shall make repeated requests for re-marking, unless the repeated request is required for excavating to continue or due to circumstances not reasonably within the control of such person. Any person who willfully fails to comply with this subsection shall be strictly liable to the facility owner or operator for three times the cost of marking the utility facility, not to exceed $1,000.00 $100.00 or for actual costs, whichever is greater, for each repeated request for re-marking. 

(e)(f) If, subsequent to giving the notice to the utilities protection center UPC required by subsection (a) of this Code section, a person planning excavating determines that such work will require blasting, then such person shall promptly so notify the utilities protection center UPC and shall refrain from any blasting until the facility owner or operator responds within 24 hours, excluding hours during days other than business days, following receipt by the utilities protection center UPC of such notice. 

(f)(g) When a locate request is made in accordance with subsection (a) of this Code section, excavators other than the person planning the blasting or excavating may conduct such activity, provided that the person planning the blasting or excavating shall remain responsible for ensuring that any stakes or other markings placed in accordance with this chapter remain in place and reasonably visible until such blasting or excavating is completed; and provided, further, that such blasting or excavating is: 

(1) Performed on the tract or parcel of land identified in the locate request; 

(2) Performed by a person authorized by and having a contractual relationship with the person planning the blasting or excavating; 

(3) The type of blasting or excavating described in the locate request; and 

(4) Carried out in accordance with all other requirements of this chapter. 

(h) Facility owners or operators may bill an excavator their costs for any requests for re-marking other than for re-marks with no more than five individual addresses on a single locate request. Such costs shall be documented actual costs and shall not exceed $100.00 per re-mark request. 


SECTION 6.
Said chapter is further amended by striking Code Section 25-9-7, relating to determining whether utility facilities are present, information to be provided to the utilities protection center, noncompliance, future utility facilities, and abandoned utility facilities, and inserting in lieu thereof the following: 

§25-9-7.
(a)(1) Within 48 hours beginning the next business day after the business day following receipt by the utilities protection center UPC of the locate request filed in accordance with Code Section 25-9-6, excluding hours during days other than business days, each facility owner or operator shall determine whether or not utility facilities are located on the tract or parcel of land upon which the excavating or blasting is to occur. If utility facilities are determined to be present, the facility owner or operator shall designate, through stakes, flags, permanent markers, or other marks on the surface of the tract or parcel of land, the location of utility facilities. In the event of extraordinary circumstances, the facility owner or operator shall notify the utilities protection center as provided in subsection (c) of this Code section. This subsection shall not apply to large projects. 

(2) Designation Such designation of the location of utility facilities through staking or, flagging, permanent markers, or other marking shall be in accordance with the American Public Works Association (APWA) color code in place at the time the location of the utility facility is designated. Additional marking requirements beyond color code, if any, shall be prescribed by rules and regulations promulgated by the Public Service Commission. 

(3) A facility owner or operator is not required to mark its own facilities within 48 hours if the facility owner or operator or its agents are the only parties performing the excavation; however, such facilities shall be designated prior to the actual start of excavation. 

(b)(1) Within 48 hours beginning the next business day after the business day following receipt by the UPC of the locate request filed in accordance with Code Section 25-9-6, excluding hours during days other than business days, each sewer system owner or operator shall determine whether or not sewer laterals are located or likely to be located on the tract or parcel of land upon which the excavating or blasting is to occur. If sewer laterals are determined to be present or likely to be present, then the sewer system owner or operator shall assist in designating sewer laterals up to the edge of the public right of way. Such assistance shall not constitute ownership or operation of the sewer lateral by the sewer system owner or operator. Good faith compliance with provisions of this subsection in response to a locate request shall constitute full compliance with this chapter, and no person shall be found liable to any party for damages or injuries as a result of performing in compliance with the requirements of this subsection. 

(2) To assist in designating sewer laterals, the sewer system owner or operator shall provide its best available information regarding the location of the sewer laterals to the excavator. This information shall be conveyed to the excavator in a manner that may include, but shall not be limited to, any one of the following methods: 

(A) Marking the location of sewer laterals in accordance with subsection (a) of this section, provided that: 

(i) Any sewer lateral designated using the best available information shall constitute a good faith attempt and shall be deemed to be in compliance with this subsection, provided that such mark represents only the best available information of the sewer system owner or operator and may not be accurate; and 

(ii) If a sewer lateral is unlocatable, a triangular green mark shall be placed at the sewer main pointing at the address in question to indicate the presence of an unlocatable sewer lateral; 

(B) Providing electronic copies of or delivering the records through facsimile or by other means to an agreed upon location within 48 hours beginning the next business day after the business day following receipt by the UPC of the locate request filed in accordance with Code Section 25-9-6, excluding hours during days other than business days; provided, however, that for local governing authorities that receive fewer than 50 locate requests annually, the local governing authority may designate the agreed upon location and communicate such designation to the excavator; 

(C) Arranging to meet the excavator on site to provide the best available information about the location of the sewer laterals; 

(D) Providing the records through other processes and to other locations approved by documented agreement between the excavator and the facility owner or operator; or 

(E) Any other reasonable means of conveyance approved by the commission after receiving recommendations from the advisory committee, provided that such means are equivalent to or exceed the provisions of subparagraph (A), (B), or (C) of this paragraph. 

(b)(c) Each facility owner or operator, either upon determining that no utility facility or sewer lateral is present on the tract or parcel of land or upon completion of the designation of the location of any utility facilities or sewer laterals on the tract or parcel of land as required by subsection (a) or (b) of this Code section, shall provide this information to the utilities protection center UPC in accordance with procedures developed by the utilities protection center UPC, and which may include the use of the Ticket Information Exchange System PRIS. In no event shall such notice be provided later than midnight of the second business day following receipt by the utilities protection center UPC of actual notice filed in accordance with Code Section 25-9-6. 

(c)(d) In the event the facility owner or operator is unable to designate the location of the utility facilities or sewer laterals due to extraordinary circumstances, the facility owner or operator shall notify the utilities protection center UPC and provide an estimated completion date in accordance with procedures developed by the utilities protection center UPC, which may include the use of the Ticket Information Exchange System PRIS. 

(d)(e) If, at the end of the time period specified in subsection (a) subsections (a) and (b) of this Code section, any facility owner or operator has not complied with the requirements of subsections (a), and (b), and (c) of this Code section, as applicable, the utilities protection center UPC shall issue a second request to each such facility owner or operator. If the facility owner or operator does not respond to this additional request by 12:00 Noon of that business day, either by notifying the utilities protection center UPC in accordance with procedures developed by the utilities protection center UPC that no utility facilities or sewer laterals are present on the tract or parcel of land, or by designating the location of such utility facilities or sewer laterals in accordance with the provisions of subsections (a) and (b) of this Code section, as applicable, then the person providing notice pursuant to Code Section 25-9-6 may proceed with the excavating or blasting, provided that there is no visible and obvious evidence of the presence of an unmarked utility facility or sewer lateral on the tract or parcel of land. Such person shall not be subject to any liability resulting from damage to the utility facility or sewer lateral as a result of the blasting or excavating, provided that such person complies with the requirements of Code Section 25-9-8. 

(f) If visible and obvious evidence of the presence of an unmarked utility facility or sewer lateral does exist and the facility owner or operator either refuses to comply with subsections (a) through (d) of this Code section, as applicable, or is not a member of the UPC, then the excavator shall attempt to designate such facility or sewer lateral prior to excavating. The facility owner or operator shall be liable for the actual costs associated with the excavator designating such utility facilities and sewer laterals. Such costs shall not exceed $100.00 or documented actual costs, whichever is greater, for each locate request. 

(e)(g) All utility facilities installed by facility owners or operators on or after January 1, 2001, shall be installed in a manner which will make them locatable using a generally accepted electronic locating method by facility owners or operators. All sewer laterals installed on or after January 1, 2006, shall be installed in a manner which will make them locatable by facility owners or operators using a generally accepted electronic locating method. In the event that an unlocatable utility facility or unlocatable sewer lateral becomes exposed when the facility owner or operator is present or in the case of sewer laterals when the sewer utility owner or operator is present on or after January 1, 2006, such utility facility or sewer lateral shall be made locatable through the use of a permanent marker or an updating of permanent records. 

(f)(h) Facility owners or operators shall either maintain in a data base recorded information concerning the location and other characteristics of abandoned utility facilities, maintain such abandoned utility facilities in a locatable manner, or remove such abandoned utility facilities. Facility owners or operators shall provide information on abandoned utility facilities, when possible, in response to a locate request or design locate request. When the presence of an abandoned facility within an excavation site is known, the facility owner or operator should attempt to locate and mark the abandoned facility or provide information to the excavator regarding such facilities. When located or exposed, all abandoned utility facilities and sewer laterals shall be treated as live utility facilities and sewer laterals. 

(i) Notwithstanding any other provision of law to the contrary, a facility owner or operator may use a locator to designate any or all utility facilities and sewer laterals. The use of a locator shall not relieve the facility owner or operator of any responsibility under this chapter. However, by contract a facility owner or operator may be indemnified by a locator for any failure on the part of the locator to comply with the provisions of this chapter. 

(j) By January 1, 2006, the advisory committee shall propose to the Public Service Commission rules and processes specific to the locating of large projects. These rules shall include, but shall not be limited to, the establishment of detailed processes. Such rules may also include changes in the time period allowed for a facility owner or operator to comply with the provisions of this chapter and to the time period for which designations are valid. The commission shall promulgate rules addressing this subsection no later than June 1, 2006. 

(k)(1) Within 48 hours beginning the next business day after the business day following receipt by the UPC of the locate request filed in accordance with Code Section 25-9-6, excluding hours during days other than business days, each facility owner or operator shall determine whether or not unlocatable facilities other than sewer laterals are present. In the event that such facilities are determined to be present, the facility owner or operator shall exercise reasonable care in locating such facilities. The exercise of reasonable care shall require, at a minimum, the use of the best available information to designate the facilities and notification to the UPC of such attempted location. Placing markers or otherwise leaving evidence of locations of facilities is deemed to be an acceptable form of notification to the excavator or locator. 

(2) This subsection shall not apply to sewer laterals. 


SECTION 7.
Said chapter is further amended by striking Code Section 25-9-8, relating to the obligations of blasters and excavators with regard to utility facilities, and inserting in lieu thereof the following: §25-9-8. 

(a) Persons engaged in blasting or in excavating with mechanized excavating equipment shall not strike, damage, injure, or loosen any utility facility or sewer lateral which has been staked, flagged, or marked in accordance with this chapter. 

(b) When excavating or blasting is to take place within the tolerance zone, the excavator shall exercise such reasonable care as may be necessary for the protection of the utility facility or sewer lateral, including permanent markers and paint placed to designate utility facilities. This protection shall include, but may not be limited to, hand digging, pot holing, soft digging, vacuum excavation methods, pneumatic hand tools, other mechanical methods with the approval of the facility owner or operator, or other generally accepted methods. For parallel type excavations, the existing facility shall be exposed at intervals as often as necessary to avoid damages. 

(c) When conducting trenchless excavation the excavator must exercise reasonable care, as described in subsection (b) of this Code section, and shall take additional care to attempt to prevent damage to utility facilities and sewer laterals. The recommendations of the HDD consortium applicable to the performance of trenchless excavation set out in the document 'Horizontal Directional Drilling Good Practice Guidelines,' dated May, 2001, are adopted by reference as a part of this subsection to describe such additional care. The advisory committee may recommend to the commission more stringent criteria as it deems necessary to define additional care and the commission is authorized to adopt additional criteria to define additional care. 

(d) Any person engaged in blasting or in excavating with mechanized excavating equipment who strikes, damages, injures, or loosens any utility facility or sewer lateral, regardless of whether the utility facility or sewer lateral is marked, shall immediately cease such blasting or excavating and notify the utilities protection center UPC and the appropriate facility owner or operator, if known. Upon receiving notice from the excavator or the utilities protection center UPC, the facility owner or operator shall send personnel to the location as soon as possible to effect temporary or permanent repair of the damages damage. Until such time as the damage has been repaired, no person shall engage in excavating or blasting activities that may cause further damage to the utility facility or sewer lateral except as provided in Code Section 25-9-12. 


SECTION 8.
Said chapter is further amended by striking subsection (a) of Code Section 25-9-9, relating to the degree of accuracy required in location information for utility facilities, and the effect on liability of inaccurate information, and inserting in lieu thereof the following: 

§25-9-9(a) For the purposes of this chapter, information concerning the location of utility facilities which is provided by a facility owner or operator in accordance with subsection (a) of Code Section 25-9-7 to any person must be accurate to within 24 inches measured horizontally from the outer edge of either side of such utility facilities. If any utility facility becomes damaged by an excavator due to the furnishing of inaccurate information as to its location by the facility owner or operator, such excavator shall not be subject to any liability resulting from damage to the utility facility as a result of the blasting or excavating, provided that such person complies with the requirements of Code Section 25-9-8 and there is no visible and obvious evidence to the excavator of the presence of a mismarked utility facility. 


SECTION 9.
Said chapter is further amended by striking Code Section 25-9-12, relating to notice requirements for emergency evacuations, and inserting in lieu thereof the following: 

§25-9-12.
The notice requirements provided by Code Section 25-9-6 shall not be required of persons performing emergency excavations or excavation in extraordinary circumstances; provided, however, that any person who engages in an emergency excavation or excavation in extraordinary circumstances shall take all reasonable precautions to avoid or minimize damage to any existing utility facilities and sewer laterals; provided, further, that any person who engages in an emergency excavation or excavation in extraordinary circumstances shall give notice of the emergency excavation as soon as practical to the utilities protection center UPC. In giving such notice, such person must specifically identify the dangerous condition involved. If it is later determined by the commission that the excavation did not qualify as an emergency excavation, all liabilities and penalties will accrue as if no notice had been given. 


SECTION 10.

Said chapter is further amended by striking Code Section 25-9-13, relating to penalties for violations of the chapter, and inserting in lieu thereof the following: 

§25-9-13.
(a) Any person who violates the requirements of Code Section 25-9-6 and whose subsequent excavating or blasting damages utility facilities or sewer laterals shall be strictly liable for: 

(1) Any cost All costs incurred by the facility owner or operator in repairing or replacing its damaged facilities; and 

(2) Any injury or damage to persons or property resulting from damaging the utility facilities and sewer laterals. 

(b) Each local governing authority is authorized to require by ordinance any bonds on utility contractors or on persons performing excavation or blasting within the public right of way or any dedicated utility easement as it may determine to assure compliance with subsection (a) of this Code section. 

(b)(c) Any such person who violates the requirements of Code Section 25-9-6 and whose subsequent excavating or blasting damages utility facilities or sewer laterals shall also indemnify the affected facility owner or operator against all claims or costs incurred, if any, for personal injury, property damage, or service interruptions resulting from damaging the utility facilities and sewer laterals. Such obligation to indemnify shall not apply to any county, city, town, or state agency to the extent permitted by law. In any civil action by a facility owner or operator to recover the costs of repairing or replacing facilities damaged through violation of Code Section 25-9-6 or 25-9-8, those costs shall be calculated utilizing generally accepted accounting principles. 

(c)(d) In addition to the other provisions of this Code section, a professional licensing board shall be authorized to suspend or revoke any professional or occupational license, certificate, or registration issued to a person pursuant to Title 43 whenever such person violates the requirements of Code Section 25-9-6 or 25-9-8.(d)(e) Subsections (a), (b) (c), and (c) (d) of this Code section shall not apply to any person who shall commence, perform, or engage in blasting or in excavating with mechanized equipment on any tract or parcel of land in any county in this state if the facility owner or operator to which notice was given respecting such blasting or excavating with mechanized equipment as prescribed in subsection (a) of Code Section 25-9-6 has failed to comply with Code Section 25-9-7 or has failed to become a member of the utilities protection center UPC as required by Code Section 25-9-5. 

(e)(f) The commission shall enforce the provisions of this chapter. The commission may promulgate any rules and regulations necessary to implement the commission's authority to enforce this chapter. 

(f)(g)(1) The commission shall create an advisory committee The Governor shall appoint an advisory committee consisting of persons who are employees or officials of or who represent the interests of: representatives of the following groups and agencies: facility owners or operators; utilities protection center; excavators; municipalities; counties; Georgia Department of Transportation; Governor's Office of Consumer Affairs; and underground line locators. The advisory committee shall consist of one representative from each of the above groups and agencies, with the exception of facility owners or operators and excavators, which groups shall each have two representatives on the advisory committee. The commission chairperson or such chairperson's representative shall also serve on the advisory committee. 

(A) One member to represent the Georgia Department of Transportation; 

(B) One member to represent water systems or water and sewer systems owned or operated by local governing authorities; 

(C) One member to represent the utilities protection center; 

(D) One member to represent water systems or water and sewer systems owned or operated by counties; 

(E) One member to represent water systems or water and sewer systems owned or operated by municipalities; 

(F) One member to represent the nonmunicipal electric industry; 

(G) Three members to represent excavators; 

(H) One member to represent locators; 

(I) One member to represent the nonmunicipal telecommunications industry; 

(J) One member to represent the nonmunicipal natural gas industry; 

(K) One member to represent municipal gas, electric, or telecommunications providers; and 

(L) The commission chairperson or such chairperson's designee. 

The commission chairperson or his or her designee shall serve as chairperson of the advisory committee and shall cast a vote only in the case of a tie. Persons appointed to the advisory committee shall have expert knowledge of this chapter and specific operations expertise with the subject matter encompassed by the provisions of this chapter. The new advisory committee shall be established within 60 days of the effective date of this subsection. 

(2) The advisory committee shall assist the commission in the enforcement of this chapter, make recommendations to the commission regarding rules and regulations, and shall perform duties to be assigned by the commission including, but not limited to, the review of reported violations of this chapter, and the preparation of recommendations to the commission as to the appropriate penalties to impose on persons violating the provisions of this chapter. 

(3) The members of the advisory committee shall be immune, individually and jointly, from civil liability for any act or omission done or made in the performance of their duties while serving as members of such advisory committee, but only in the absence of willful misconduct. 

(g)(h)(1) The commission may, by judgment entered after a hearing on notice duly served on any person not less than 30 days before the date of the hearing, impose a civil penalty not exceeding $10,000.00 for each violation, if it is proved that the person violated any of the provisions of this chapter, as a result of a failure to exercise reasonable care. Any proceeding or civil penalty undertaken pursuant to this Code section shall not prevent nor preempt the right of any party to obtain civil damages for personal injury or property damage in private causes of action. Except as otherwise provided by law, this subsection shall not authorize the commission to impose civil penalties on any county, city, town, or state agency. The commission shall inform the counties, cities, towns, or state agencies of reports of alleged violations involving the county, city, town, or state agency and, at the request of the county, city, town, or state agency, suggest corrective action. The fine provided for in this subsection shall not be imposed on a person engaged in farming activities on land such person owns or leases. Commission enforcement of this chapter shall follow the procedures described in this subsection. Nothing in this subsection shall limit the authority of the commission delegated from the federal government and authorized in other state law. 

(2)(A) The commission is not authorized to impose civil penalties on any local governing authority except as provided in this paragraph. The commission may recommend training for local governing authorities in response to any probable or proven violation. On or after January 1, 2007, civil penalties may be recommended for or imposed on any local governing authority for refusal to comply with the requirements of Code Section 25-9-7 or for other violations of Code Section 25-9-7 that result in injury to people, damage to property, or the interruption of utility service in the event that investigators find that a local governing authority has demonstrated a pattern of willful noncompliance. Civil penalties may be recommended or imposed on or after January 1, 2006, for violations of provisions of this chapter other than Code Section 25-9-7 in the event that investigators find that the severity of an excavation violation warrants civil penalties or that a local governing authority has demonstrated a pattern of willful noncompliance. Any such civil penalty shall be recommended or imposed in accordance with a tiered penalty structure designed for local governing authorities. In the event that the investigators determine that a local governing authority has made a good faith effort to comply with this chapter, the investigators shall not recommend a civil penalty. For purposes of this subsection 'refusal to comply' means that a utility facility owner or operator does not respond in PRIS to a locate request, does not respond to a direct telephone call to locate their facilities, or other such direct refusal. Refusal to comply does not mean a case where the volume of requests or some other mitigating circumstance prevents the utility owner or operator from locating in accordance with Code Section 25-9-7. 

(B) No later than January 1, 2006, the advisory committee shall recommend to the commission for adoption a tiered penalty structure for local governing authorities. Such structure shall take into account the size, annual budget, gross receipts, number of utility connections and types of utilities within the territory of the local governing authority. Such penalty structure shall also take into account the number of locate tickets received annually by the local governing authority, the number of locate codes made annually to the local governing authority from the UPC, the number of utility customers whose service may have been interrupted by violations of this chapter, and the duration of such interruptions. Such penalty structure shall also consider the cost of compliance. The penalty structure shall establish for each tier the maximum penalty per violation and per 12 month period at a level to induce compliance with this chapter. Such maximum penalty shall not exceed $5,000.00 per violation or $50,000.00 per 12 month period for the highest tier. 

(3) If commission investigators find that a probable violation has occurred, they may recommend training in lieu of penalties to any person for any violation. The commission shall provide suggestions for corrective action to any person requesting such assistance. Commission investigators shall make recommended findings or offers of settlement to the respondent. 

(4) Any respondent may accept or disagree with the settlement recommended by the investigators. If the respondent disagrees with the recommended settlement, the respondent may dispute the settlement recommendation to the advisory committee. The advisory committee shall then render a recommendation either supporting the investigators? recommendation, rejecting the investigators? recommendation, or substituting its own recommendation. With respect to an investigation of any probable violation committed by a local governing authority, any recommendation by the advisory committee shall be in accordance with the provisions of paragraph (2) of this subsection. In its deliberations the advisory committee shall consider the gravity of the violation or violations; the degree of the respondent's culpability; the respondent's history of prior offenses; and such other mitigating factors as may be appropriate. If the advisory committee determines that a respondent has made a good faith effort to comply with this chapter, the committee shall not recommend civil penalties against the respondent. 

(5) If any respondent disagrees with the recommendation of the advisory committee, after notice and hearing by a hearing officer or administrative law judge, such officer or judge shall make recommendations to the commission regarding enforcement, including civil penalties. Any such recommendations relating to a local governing authority shall comply with the provisions of paragraph (2) of this subsection. The acceptance of the recommendations by the respondent at any point will stop further action by the investigators in that case. 

(6) When the respondent agrees with the advisory committee recommendation, the investigators shall present such agreement to the commission. The commission is then authorized to adopt the recommendation of the advisory committee regarding a civil penalty, or to reject such a recommendation. The commission is not authorized to impose a civil penalty greater than the civil penalty recommended by the advisory committee or to impose any civil penalty if the advisory committee does not recommend a civil penalty. 

(7) The commission may, by judgment entered after a hearing on notice duly served on any person not less than 30 days before the date of the hearing, impose a civil penalty not exceeding $10,000.00 for each violation, if it is proved that the person violated any of the provisions of this chapter as a result of a failure to exercise additional care in accordance with subsection (c) of Code Section 25-9-8 or reasonable care in accordance with other provisions of this chapter. Any such recommendations relating to a local governing authority shall comply with the provisions of paragraph (2) of this subsection. Any proceeding or civil penalty undertaken pursuant to this Code section shall neither prevent nor preempt the right of any party to obtain civil damages for personal injury or property damage in private causes of action except as otherwise provided in this chapter. 

(h)(i) All civil penalties ordered by the commission and collected pursuant to this Code section shall be deposited in the general fund of the state treasury. 


SECTION 11.
All laws and parts of laws in conflict with this Act are repealed. 
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CHAPTER 22. SECTIONS 55-2201 - 55-2210

(with Amendments Effective 7/1/2002
55-2201.  LEGISLATIVE INTENT.

     It is the intent of the legislature in enacting this chapter to assign responsibilities for locating and keeping accurate records of underground facility locations, for protecting and repairing damage to existing underground facilities, and for protecting the public health and safety from interruption in services caused by damage to existing underground facilities. (1991)

55-2202.  Definitions.

As used in this chapter:

“Business day” means any day other than Saturday, Sunday or legal, local, state, or federal holiday.

“Damage” includes the substantial weakening of structural or lateral support of an underground facility, penetration, impairment, or destruction of any underground protective coating, housing, or other protective device, or the severance, partial or complete, of any underground facility to the extent that the project owner or the affected underground facility owner determines that repairs are required.

“Emergency” means any condition constituting a clear and present danger to life or property, or a customer service outage.

“Excavation” means any operation in which earth, rock, or other material in the ground is moved or otherwise displaced by any means including, but not limited to explosives.

“Excavator” means any person who engages directly in excavation.

“Identified but unlocatable underground facility” means an underground facility which has been identified but cannot be located with reasonable accuracy.

“Identified facility” means any underground facility which is indicated in the project plans as being located within the area of proposed excavation.

“Locatable underground facility” means an underground facility which can be field-marked with reasonable accuracy.

“Marking” means the use of stakes, paint, or other clearly identifiable materials to show the field location of underground facilities, in accordance with the current color code standard of the American Public Works Association.  Markings shall include identification letters indicating the specific type of the underground facility.

“One-number locator service” means a service through which a person can notify owners of underground facilities and request field-marking of their underground facilities.

“Person” means an individual, partnership, association, corporation, a state, a city, a county, or any subdivision or instrumentality of a state, and its employees, agents, or legal representatives.

“Reasonable accuracy” or “reasonably accurate” means location within twenty-four (24) inches horizontally of the outside dimensions of each side of an underground facility.

“Underground facility” means any item buried or placed below ground for use in connection with the storage or conveyance of water, unless being delivered primarily for irrigation, sewage, electronic, telephonic or telegraphic communications, cable television, electric energy, petroleum products, gas, gaseous vapors, hazardous liquids, or other substances and including, but not limited to, pipes, sewers, conduits, cables, valves, lines, wires, manholes, attachments, and those parts of poles or anchors below ground.

“Underground facility owner” means any person who owns or operates an underground facility.(1991)

55-2203.  PERMIT COMPLIANCE – NOTICE OF EXCAVATION – RESPONSE TO NOTICE – COMPENSATION FOR FAILURE TO COMPLY – EXEMPTIONS.

(1) Before commencing excavation, the excavator shall:

(a)   Comply with other applicable law or permit requirements of any public agency issuing permits;

(b)  Pre-mark on-site the path of excavation with white paint or, as the circumstances require, other reasonable means that will set out clearly the path of excavation.  An excavator need not pre-mark as required in this subsection if:

(i)  The underground facility owner or its agent can determine the location of the proposed excavation by street address or lot and block by referring to a locate ticket; or

(ii)  The excavator and underground facility owner have had a meeting prior to the beginning of the proposed excavation at the excavation site for the exchange of information required under this subsection.

(c)  Provide notice of the scheduled commencement of excavation to all underground facility owners through a one-number locator service.  If no one-number locator service is available, notice shall be provided individually to those owners of underground facilities known to have or suspected of having underground facilities within the area of proposed excavation.  The notice shall be communicated by the excavator to the one-number locator service or, if no one-number locator service is available, to the owners of underground facilities not less than two (2) business days nor more than ten (10) business days before the scheduled date for commencement of excavation, unless otherwise agreed in writing by the parties.

(2) Upon receipt of the notice provided for in this section, the underground facility owner or the owner’s agent shall locate and mark its locatable underground facilities by surface-marking the location of the facilities.  If there are identified but unlocatable underground facilities, the owner of such facilities or the owner’s agent shall locate and mark the underground facilities in accordance with the best information available to the owner of the underground facilities and with reasonable accuracy as defined in Section 55-2202(12), Idaho Code.  The owner of the underground facility or the owner’s agent providing the information shall respond no later than two (2) business days after the receipt of the notice or before the excavation time set forth in the excavator’s notice at the option of the underground facility owner, unless otherwise agreed in writing by the parties.  Excavators shall not excavate until all known facilities have been marked.  Once marked by the owner of the underground facility, or the owner’s agent, the excavator is responsible for maintaining the markings.  Unless otherwise agreed in writing by the parties, maintained markings shall be valid for purposes of the notified excavation for a period of no longer than three (3) consecutive weeks following the date of notification so long as it is reasonable apparent to the excavator that site conditions have not changed so substantially as to invalidate the markings.

a)  Excavators shall have the right to receive compensation from the owner of the underground facility for costs incurred if the owner of the underground facility does not locate its facilities in accordance with this chapter.

(b)  The owner of the underground facility shall have the right to receive compensation for costs incurred in responding to excavation notices given less than two (2) business days prior to the excavation except for notices given for discovered facilities after the owner has identified facilities.

(3)  Emergency excavations are exempt from the time requirements for notification provided in this section.

(4)  If the excavator, while performing the excavation, discovers underground facilities (whether active or abandoned) which are not identified, the excavator shall cease excavating in the vicinity of the facility and immediately notify the owner or operator of such facilities, or the one-number locator service.  The excavator shall have the right to receive compensation from the underground facility owner for standby cost (based on standby rates made publicly available) incurred as a result of waiting for the underground facility owner or the owner’s agent to arrive at the work site to identify the unidentified facilities and provided that if the underground facility owner or the owner’s agent supplies reasonable accurate locate information within eight (8) hours of the time that the excavator notifies the underground facility owner of facilities not previously located, the excavator’s compensation for delay of the excavation project shall be limited to actual costs or one thousand dollars ($1,000), whichever is less. (2002)

55-2204.  ONE-NUMBER LOCATOR SERVICE – ESTABLISHMENT – PARTICIPATION REQUIRED – FUNDING.

Two (2) or more persons who own or operate underground facilities in a county may voluntarily establish or contract with a third person to provide a one-number locator service to maintain information concerning underground facilities within a county.  Upon the establishment of the first such one-number service, all others operating and maintaining underground facilities within said county shall participate and cooperate with the service, and no duplicative service shall be established pursuant to this chapter.  The activities of the one-number locator service shall be funded by all the underground facility owner/operators required by the provisions of this section to participate in and cooperate with the service.  (1991)

55-2205.  EXCAVATION CONTRACTS – LIMITATIONS – PRECAUTIONS TO AVOID DAMAGE – LIABILITY FOR DAMAGE.

(1)  Project owners shall indicate in bid or contract documents the existence of underground facilities known by the project owner to be located within the proposed area of excavation.

(2)  An excavator shall use reasonable care to avoid damaging underground facilities.  An excavator shall:

(a)  Determine by hand digging, in the area twenty-four (24) inches or less from the facilities, the precise actual location of underground facilities which have been marked;

(b)  Plan the excavation to avoid damage to or minimize interference with underground facilities in and near the excavation area; and

(c)  Provide such support for underground facilities in and near the construction area, including during backfill operations, as may be reasonably necessary for the protection of such facilities.

(3)  If the underground facility is damaged and such damage is the consequence of the failure to fulfill an obligation under this chapter, the party failing to perform that obligation shall be liable for any damages to the underground facility owner.  Nothing in this chapter prevents the parties to an excavation contract from contracting with respect to the allocation of risk for changed or differing site conditions.

(4)  In any action brought under this section, the prevailing party is entitled to reasonable attorney’s fees.  (1991)

55-2206.  DAMAGE TO UNDERGROUND FACILITIES – DUTIES OF EXCAVATOR AND OWNER.

(1) An excavator who, in the course of excavation, contacts or damages an underground facility shall notify the underground facility owner and the one-number locator service.  If the damage causes an emergency condition, the excavator causing the damage shall also alert the appropriate local public safety agencies and take all appropriate steps to ensure the public safety.  No damaged underground facility may be buried until it is repaired or relocated.

(2)  The owner of the underground facilities damaged shall arrange for repairs or relocation as soon as is practical or may permit the excavator to do necessary repairs or relocation at a mutually acceptable price. (2002)

55-2207.  DUTIES OF PUBLIC AGENCY ISSUING EXCAVATION PERMITS.

(1)  Any public agency issuing permits authorizing excavation operations shall notify persons seeking such permits of the existence of this chapter and the one-call locator service telephone number.

(2)  A permit shall not be valid for excavation until or unless the notice provisions of this section have been complied with. (1991)

55-2208.  EXCAVATIONS EXEMPT FROM NOTICE REQUIREMENT.  

Unless facts exist which would reasonably cause an excavator to believe that an underground facility exists within the depth of the intended excavation, the following excavations shall not require notice of the excavation pursuant to Section 55-2203(1)(c), Idaho Code:

(1)  An excavation of less than fifteen (15) inches in vertical depth outside the boundaries of an underground facility easement of public record on private property.

(2)  The tilling of soil to a depth of less than fifteen (15) inches for agricultural practices.

(3)  The extraction of minerals within recorded mining claims or excavation within material sites legally located and of record, unless such excavation occurs within the boundaries of an underground facility easement. (5)  Replacement of highway guardrail posts, sign posts, delineator posts, culverts, and traffic control device supports in the same approximate location and depth of the replaced item within public highway rights-of-way.

(6)  Normal maintenance of railroad rights-of-way, except where such rights-of-way intersect or cross public roads, streets, highways, or rights-of-way adjacent thereto, or recorded underground facility easements.(2002)
55-2209.  VIOLATION – CIVIL PENALTY – TREBLE DAMAGES – OTHER REMEDIES UNIMPAIRED.  

(1)  Any person who violates any provision of this chapter, other than the failure to provide notice pursuant to Section 55-2203(1)(c), Idaho Code, and which violation results in damage to underground facilities, is subject to a civil penalty of not more than one thousand dollars ($1,000) for each violation.  All penalties recovered in such actions shall be deposited in the state general account.

(2)  If an underground facility is damaged as a result of an excavator’s failure to provide notice pursuant to Section 55-2203(1)(c), Idaho Code, unless otherwise exempt, the excavator shall receive a written warning from the underground facility owner and shall be liable for actual costs of repairing the facility if it is the excavator’s first failure to provide the notice required pursuant to Section 55-2203 (1)(c), Idaho Code, during any consecutive period of twelve (12) months.

(a)  If the court finds, by a preponderance of the evidence, that the excavator has, on more than one (1) occasion during any consecutive period of twelve (12) months, failed to provide the notice required pursuant to Section 55-2203 (1)(c), Idaho Code, and that such failure has been a proximate cause of damage to an underground facility, the court may increase the civil penalty in an amount up to five thousand dollars ($5,000).

(b)  If the court finds, by a preponderance of the evidence, that the excavator has, on three (3) or more occasions during any consecutive period of twelve (12) months, failed to provide the notice required pursuant to Section 55-2203 (1)(c), Idaho Code, and that such failure has been a proximate cause of damage to an underground facility, the court may increase the civil penalty in an amount up to ten thousand dollars ($10,000) for the third occurrence taking place during the twelve (12) month period.

(3)  (a)  An action to recover a civil penalty under this section may be brought by a prosecuting attorney.  If the prosecuting attorney does not file an action for such civil penalty within sixty (60) days from the date of a request for such action by the owner of an underground facility, the underground facility owner may file such action.  Venue for such an action shall be proper in the judicial district for the county in which the damaged underground facility is located or the county in which the excavator resides or maintains a principal place of business in this state.  The prevailing party in such action shall be entitled to recover its costs and reasonable attorney’s fees incurred in such action.

(b)  The penalties provided in this section are in addition to any other remedy at law or equity available to an excavator or to the owner or operator of a damaged underground facility.

(c)  The court shall consider, as a mitigating factor in determining the amount of civil penalty to be imposed, evidence showing by a preponderance of the evidence that the violation occurred solely as a proximate result of the excavator or underground facility owner’s reasonable response to an emergency beyond the control of the offending party.

(d)  Any civil penalty imposed pursuant to this section shall be deposited in the state general fund.  Attorney’s fees shall be paid solely to the party successfully bringing the action.

(4)  Any excavator who damages an underground facility on a third or subsequent violation pursuant to subsection (2) of this section may be liable for treble the costs incurred in repairing or relocating the facility.

(5)  Unless expressly provided herein, nothing in this chapter eliminates, alters or otherwise impairs common law, statutory or other preexisting rights and duties of persons affected by the provisions of this chapter; nor does anything in this chapter, unless expressly so provided, eliminate, alter or otherwise impair other remedies, state or federal, including those at common law, of an underground facility owner whose facility is damaged; nor do the provisions of this chapter affect any civil remedies for personal injury or property damage except as expressly provided for herein.  (2002)

55-2210.  WAIVER PERMITTED BY OWNER OF UNDERGROUND FACILITY.

The notification and marking provisions of this chapter may be waived for one or more designated persons by an underground facility owner with respect to all or part of that underground facility owner’s own underground facilities. (1991)

(4)  Normal maintenance of roads, streets and highways, including cleaning of roadside drainage ditches and clear zones, to a depth of fifteen (15) inches below the grade established during the design of the last construction of which underground facility owners were notified and which excavation will not reduce the authorized depth of cover of an underground facility.

(5)  Replacement of highway guardrail posts, sign posts, delineator posts, culverts, and traffic control device supports in the same approximate location and depth of the replaced item within public highway rights-of-way.

(6)  Normal maintenance of railroad rights-of-way, except where such rights-of-way intersect or cross public roads, streets, highways, or rights-of-way adjacent thereto, or recorded underground facility easements.(2002)
55-2209.  VIOLATION – CIVIL PENALTY – TREBLE DAMAGES – OTHER REMEDIES UNIMPAIRED.  

(1)  Any person who violates any provision of this chapter, other than the failure to provide notice pursuant to Section 55-2203(1)(c), Idaho Code, and which violation results in damage to underground facilities, is subject to a civil penalty of not more than one thousand dollars ($1,000) for each violation.  All penalties recovered in such actions shall be deposited in the state general account.

(2)  If an underground facility is damaged as a result of an excavator’s failure to provide notice pursuant to Section 55-2203(1)(c), Idaho Code, unless otherwise exempt, the excavator shall receive a written warning from the underground facility owner and shall be liable for actual costs of repairing the facility if it is the excavator’s first failure to provide the notice required pursuant to Section 55-2203 (1)(c), Idaho Code, during any consecutive period of twelve (12) months.

(a)  If the court finds, by a preponderance of the evidence, that the excavator has, on more than one (1) occasion during any consecutive period of twelve (12) months, failed to provide the notice required pursuant to Section 55-2203 (1)(c), Idaho Code, and that such failure has been a proximate cause of damage to an underground facility, the court may increase the civil penalty in an amount up to five thousand dollars ($5,000).

(b)  If the court finds, by a preponderance of the evidence, that the excavator has, on three (3) or more occasions during any consecutive period of twelve (12) months, failed to provide the notice required pursuant to Section 55-2203 (1)(c), Idaho Code, and that such failure has been a proximate cause of damage to an underground facility, the court may increase the civil penalty in an amount up to ten thousand dollars ($10,000) for the third occurrence taking place during the twelve (12) month period.

(3)  (a)  An action to recover a civil penalty under this section may be brought by a prosecuting attorney.  If the prosecuting attorney does not file an action for such civil penalty within sixty (60) days from the date of a request for such action by the owner of an underground facility, the underground facility owner may file such action.  Venue for such an action shall be proper in the judicial district for the county in which the damaged underground facility is located or the county in which the excavator resides or maintains a principal place of business in this state.  The prevailing party in such action shall be entitled to recover its costs and reasonable attorney’s fees incurred in such action.

(b)  The penalties provided in this section are in addition to any other remedy at law or equity available to an excavator or to the owner or operator of a damaged underground facility.

(c)  The court shall consider, as a mitigating factor in determining the amount of civil penalty to be imposed, evidence showing by a preponderance of the evidence that the violation occurred solely as a proximate result of the excavator or underground facility owner’s reasonable response to an emergency beyond the control of the offending party.

(d)  Any civil penalty imposed pursuant to this section shall be deposited in the state general fund.  Attorney’s fees shall be paid solely to the party successfully bringing the action.

(4)  Any excavator who damages an underground facility on a third or subsequent violation pursuant to subsection (2) of this section may be liable for treble the costs incurred in repairing or relocating the facility.

(5)  Unless expressly provided herein, nothing in this chapter eliminates, alters or otherwise impairs common law, statutory or other preexisting rights and duties of persons affected by the provisions of this chapter; nor does anything in this chapter, unless expressly so provided, eliminate, alter or otherwise impair other remedies, state or federal, including those at common law, of an underground facility owner whose facility is damaged; nor do the provisions of this chapter affect any civil remedies for personal injury or property damage except as expressly provided for herein.  (2002)

55-2210.  WAIVER PERMITTED BY OWNER OF UNDERGROUND FACILITY.

The notification and marking provisions of this chapter may be waived for one or more designated persons by an underground facility owner with respect to all or part of that underground facility owner’s own underground facilities. (1991)
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	220 ILCS 50/1 et seq.  P.A. 86-0674 (01-01-91), Amended by P.A. 86-1195 (08-29-90), Further Amended by P.A. 87-125 (01-01-92), P.A. 88-578 (07-01-95), P.A. 88-681 (07-01-95), P.A. 90-481 (08-17-97), P.A. 92-149 (01-01-02), P.A. 92-179 (07-01-02) and P.A. 93-0430 (08-05-03).  

	      An ACT relating to the prevention of negligent or unsafe excavation or demolition operations for the protection of persons and property and the preservation of utility services. 
      Be it enacted by the People of the State of Illinois, represented in the General Assembly:
SECTION 1. This Act shall be known and may be cited as the Illinois Underground Utility Facility Damage Prevention Act.  Amended, Sections 2.3, 4, 6 and 8 (09/30/91); Further Amended, Sections 4 and 10, P.A. 88-0681 (07/01/95); Further Amended, Sections 2, 2.2, 2.3, 2.6, 2.7, 2.8, 4, 5, 6, 7, 8, 10, 11, 11.3, 13, and 14, P.A. 92-179 (07/01/02); Further Amended Sections 4, 7 and 10, P.A. 93-0430 (08/05/03).  Further Amended Sections 2, 2.2, 2.3, 4, 6, 10 and 11and by adding Sections 2.9, 2.10, and 2.11.
SECTION 2. As used in this Act, unless the context clearly otherwise requires, the terms specified in Section 2.1 through 2.11 2.8 have the meanings ascribed to them in those Sections.
SECTION 2.1.  "Person" means an individual, firm, joint venture, partnership, corporation, association, municipality or other governmental unit, department or agency, utility cooperative, or joint stock association, and includes any trustee, receiver, assignee or personal representative thereof. 
SECTION 2.2 "Underground utility facilities" or "facilities" means and includes wires, ducts, fiber optic cable, conduits, pipes, sewers and cables and their connected appurtenances installed beneath the surface of the ground by a public utility (as is defined in the Illinois Public Utilities Act, as amended), or by a municipality owned or mutually owned utility providing a similar utility service, except an electric cooperative as defined in the Illinois Public Utilities Act, as amended, or by a pipeline entity transporting gases, crude oil, petroleum products or other hydrocarbon materials within the State, or by a telecommunications carrier as defined in the Universal Telephone Service Protection Law of 1985,  or by a company described in Section 1 of  "An act relating to the powers, duties and property of telephone companies", approved May 16, 1903, as amended, or by a community antenna television system, hereinafter referred to as "CATS", as defined in the Illinois Municipal Code, as amended. 


SECTION 2.3 "Excavation" means any operation in which earth, rock, or other material in or on the ground is moved, removed, or otherwise displaced by means of any tools, power equipment or explosives; and includes, without limitation, grading, trenching, digging, ditching, drilling, auguring, boring, tunneling, scraping, cable or pipe plowing, and driving but does not include farm tillage operations or railroad right-of-way maintenance or operations or coal mining operations regulated under the Federal Surface Mining Control and Reclamation Act of 1977 or any State law or rules or regulations adopted under the federal statute, or land surveying operations as defined in the Illinois Professional land Surveyor Act of 1989 when not using power equipment, or roadway surface milling. 
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SECTION 2.4 "Demolition" means the wrecking, razing, rending, moving, or removing of a structure by means of any power tool, power equipment (exclusive of transportation equipment) or explosives. 
SECTION 2.5  "Damage" means the contact or dislocation of any underground utility facility or CATS facility during excavation or demolition, which necessitates immediate or subsequent repair by the owner of such facility. 
SECTION 2.6  "Emergency locate request" means a locate request for any condition constituting an imminent danger to life, health, or property, or a utility service outage, and which requires immediate repair or action.
SECTION 2.7  "Tolerance zone" means the approximate location of underground utility facilities or CATS facilities defined as a strip of land at least 3 feet wide, but not wider than the width of the underground facility or CATS facility plus 1- 1/2 feet on either side of such facility based upon the markings made by the owner or operator of the facility.  Excavation within the tolerance zone requires extra care and precaution including, but not limited to, as set forth in Section 4.
SECTION 2.8  "Approximate location" means a strip of land at least 3 feet wide, but not wider than the width of the underground facility or CATS facility plus 1.5 feet on either side of the facility. 
SECTION 2.9.  "Forty-eight hours" means 2 business days beginning at 8 a.m. and ending at 4 p.m. (exclusive of Saturdays, Sundays, and holidays recognized by the State-Wide One-Call Notice System or the municipal one-call notice system).  All requests for locates received after 4 p.m. will be processed as if received at 8 a.m. the next business day.
SECTION 2.10.  "Open cut utility locate" means a method of locating underground utility facilities that requires excavation by the owner, operator, or agent of the underground facility.
SECTION 2.11.  "Roadway surface milling" means the removal of a uniform pavement section by rotomilling, grinding, or other means not including the base or subbase.
SECTION 3.  The owners or operators of underground utility facilities or CATS facilities that are not currently participants in the State-Wide One-Call Notice System shall, within 6 months of the effective date of this Act, join the State-Wide One-Call Notice System.  This Section shall not apply to utilities operating facilities or CATS facilities exclusively within the boundaries of a municipality with a population of at least one million persons. 
SECTION 4.  Required activities.  Every person who engages in non-emergency excavation or demolition shall:  
      (a) Take reasonable action to inform himself of the location of any underground utility facilities or CATS facilities in and near the area for which such operation is to be conducted;  
      (b) Plan the excavation or demolition to avoid or minimize interference with underground utility facilities or CATS facilities within the tolerance zone by utilizing such precautions that include, but are not limited to, hand excavation, vacuum excavation methods, and visually inspecting the excavation while in progress until clear of the existing marked facility;  
      (c) If practical, use white paint, flags, stakes, or both, to outline the dig site;  
      (d) provide notice not less than 48 hours but no more than 14 calendar days in advance of the start of the excavation or demolition to the owners or operators of the underground utility facilities or CATS facilities in and near the excavation or demolition area through the State‑Wide One‑Call Notice System or, in the case of non-emergency excavation or demolition within the boundaries of a municipality of at least one million persons which operates its own one‑call notice system, through the one‑call notice system which operates in that municipality; 
      (e) Provide, during and following excavation or demolition, such support for existing underground utility facilities or CATS facilities in and near the excavation or demolition area as may be reasonably necessary for the protection of such facilities unless otherwise agreed to by the owner or operator of the underground facility or CATS facility; 
      (f) Backfill all excavations in such manner and with such materials as may be reasonably necessary for the protection of existing underground utility facilities or CATS facilities in and near the excavation or demolition area; and
      (g) After February 29, 2004, when the excavation or demolition project will extend past 28 calendar days from the date of the original notice provided under clause (d), the excavator shall provide a subsequent notice to the owners or operators of the underground utility facilities or CATS facilities in and near the excavation or demolition area through the State-Wide One-Call Notice System or, in the case of excavation or demolition within the boundaries of a municipality having a population of at least 1,000,000 inhabitants that operates its own one-call notice system, through the one-call notice system that operates in that municipality informing utility owners and operators that additional time to complete the excavation or demolition project will be required.  The notice will provide the excavator with an additional 28 calendar days from the date of the subsequent notification to continue or complete the excavation or demolition project.  
      At a minimum, the notice required under clause (d) shall provide:  
      (1)  the person's name, address, and (i) phone number at which a person can be reached and (ii) fax number, if available; 
      (2)  the start date of the planned excavation or demolition;
      (3)  the address at which the excavation or demolition will take place; 
      (4)  the type and extent of the work involved; and 
      (5)  section/quarter sections when the above information does not allow the State-Wide One-Call Notice System to determine the appropriate geographic section/quarter sections.  This item (5) does not apply to residential property owners.  
      Nothing in this Section prohibits the use of any method of excavation if conducted in a manner that would avoid interference with underground utility facilities or CATS facilities.   
 
SECTION 5.  Notice of preconstruction conference.  When the Illinois Department of Transportation notifies an owner or operator of an underground utility facility or CATS facility that the Department will conduct a preconstruction conference concerning new construction, reconstruction, or maintenance of State highways in and near the area in which such owner or operator has placed underground utility facilities, such notification shall, except as otherwise provided in this Section constitute compliance by the Department or its contractors with paragraphs (a), (b), and (d) of Section 4 of this Act.  In instances when notification of a preconstruction conference is provided to the owner or operator of an underground utility facility or CATS facility but no specific date is established at the preconstruction conference for the new construction, reconstruction or maintenance of State highways in and near the area in which the owner or operator has placed underground utility facilities or CATS facilities, then the Department or its contractors shall later comply with paragraph (d) of Section 4 of this Act. 
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SECTION 6. Emergency excavation or demolition.  (a) Every person who engages in emergency excavation or demolition outside of the boundaries of a municipality of at least one million persons which operates its own one-call notice system shall take all reasonable precautions to avoid or minimize interference between the emergency work and existing underground utility facilities or CATS facilities in and near the excavation or demolition area, through the State-Wide One-Call Notice System, and shall notify, as far in advance as possible, the owners or operators of such underground utility facilities or CATS facilities in and near the emergency excavation or demolition area, through the State-Wide One-Call Notice System.  At a minimum, the notice required under this subsection (a) shall provide:  
      (1) the person's name, address, and (i) phone number at which a person can be reached and (ii) fax number, if available; 
      (2) the start date of the planned emergency excavation or demolition; 
      (3) the address at which the excavation or demolition will take place; and  
      (4) the type and extent of the work involved.  
      There is a wait time of 2 hours or the date and time requested on the notice, whichever is longer, after an emergency locate notification request is made through the State-Wide One-Call Notice System.  If the conditions at the site dictate an earlier start than the required  wait time, it is the responsibility of the excavator to demonstrate that site conditions warranted this earlier start time.
      Upon notice by the person engaged in emergency excavation or demolition, the owner or operator of an underground utility facility or CATS facility in or near the excavation or demolition area shall communicate with the person engaged in emergency excavation or demolition within 2 hours or by the date and time requested on the notice, whichever is longer.  
       The notice by the owner or operator to the person engaged in emergency excavation or demolition may be provided by phone or phone message or by marking the excavation or demolition area.  The owner or operator has discharged the owner's or operator's obligation to provide notice under this Section if the owner or operator attempts to provide notice by telephone but is unable to do so because the person engaged in the emergency excavation or demolition does not answer his or her telephone or does not have an answering machine or answering service to receive the telephone call.  If the owner or operator attempts to provide notice by telephone or by facsimile but receives a busy signal, that attempt shall not discharge the owner or operator from the obligation to provide notice under this Section.
      (b) Every person who engages in emergency excavation or demolition within the boundaries of a municipality of at least one million persons which operates its own one-call notice system shall take all reasonable precautions to avoid or minimize interference between the emergency work and existing underground utility facilities or CATS facilities in and near the excavation or demolition area, through the municipality's one-call notice system, and shall notify, as far in advance as possible, the owners and operators of underground utility facilities or CATS facilities in and near the emergency excavation or demolition area, through the municipality's one-call notice system.   
      (c) The reinstallation of traffic control devices shall be deemed an emergency for purposes of this Section.
      (d) An open cut utility locate shall be deemed an emergency for purposes of this Section. 

SECTION 7. Damage or dislocation. In the event of any damage to or dislocation of any underground utility facilities or CATS facilities in connection with any excavation or demolition, emergency or non-emergency, the person responsible for the excavation or demolition operations shall immediately notify the affected utility and the State‑Wide One‑Call Notice System or, in the case of damage or dislocation in connection with any excavation or demolition within the boundaries of a municipality having a population of at least 1,000,000 inhabitants that operates its own one‑call notice system, notify the affected utility and the one‑call notice system that operates in that municipality. Owners and operators of underground utility facilities that are damaged and the excavator involved shall work in a cooperative and expeditious manner to repair the affected utility. 

SECTION 8.  Liability or financial responsibility.  (a) Nothing in this Act shall be deemed to affect or determine the financial responsibility for any operation under this Act or liability of any person for any damages that occur unless specifically stated otherwise.  
    (b) Nothing in this Act shall be deemed to provide for liability or financial responsibility of the Department of Transportation, its officers and employees concerning any underground utility facility or CATS facility located on highway right-of-way by permit issued under the provisions of Section 9-113 of the Illinois Highway Code.  It is not the intent of this Act to change any remedies in law regarding the duty of providing lateral support.  
    (c) Neither the State-Wide One-Call Notice System nor any of its officers, agents, or employees shall be liable for damages for injuries or death to persons or damage to property caused by acts or omissions in the receipt, recording, or transmission of locate requests or other information in the performance of its duties as the State-Wide One-Call Notice System, unless the act or omission was the result of willful and wanton misconduct.  
    (d) Any residential property owner who fails to comply with any provision of this Act and damages underground utility facilities or CATS facilities while engaging in excavation or demolition on such residential property shall not be subject to a penalty under this Act, but shall be liable for the damage caused to the owner or operator of the damaged underground utility facilities or CATS facilities. 

SECTION 9.   When it is shown by competent evidence in any action for damages to underground utility facilities or CATS facilities that such damages resulted from excavation or demolition and that the person engaged in such excavation or demolition failed to comply with the provisions of this Act, that person shall be deemed prima facie guilty of negligence.  When it is shown by competent evidence in any action for damages to persons, material or equipment brought by persons undertaking excavation or demolition acting in compliance with the provisions of this Act that such damages resulted from the failure of owners and operators of underground facilities or CATS facilities to comply with the provisions of this Act, those owners and operators shall be deemed prima facie guilty of negligence.  
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SECTION 10. Record of notice; marking of facilities. Upon notice by the person engaged in excavation or demolition, the person owning or operating underground utility facilities or CATS facilities in or near the excavation or demolition area shall cause a written record to be made of the notice and shall mark, within 48 hours of receipt of notice, the approximate locations of such facilities so as to enable the person excavating or demolishing to establish the location of the underground utility facilities or CATS facilities. Owners and operators of underground sewer facilities that are located outside the boundaries of a municipality having a population of at least 1,000,000 inhabitants shall be required to respond and mark the approximate location of those sewer facilities when the excavator indicates, in the notice required in Section 4, that the excavation or demolition project will exceed a depth of 7 feet. "Depth", in this case, is defined as the distance measured vertically from the surface of the ground to the top of the sewer facility. Owners and operators of underground sewer facilities that are located outside the boundaries of a municipality having a population of at least 1,000,000 inhabitants shall be required at all times to locate the approximate location of those sewer facilities when: (1) directional boring is the indicated type of excavation work being performed within the notice; (2) the underground sewer facilities owned are non‑gravity, pressurized force mains; or (3) the excavation indicated will occur in the immediate proximity of known underground sewer facilities that are less than 7 feet deep. Owners or operators of underground sewer facilities that are located outside the boundaries of a municipality having a population of at least 1,000,000 inhabitants shall not hold an excavator liable for damages that occur to sewer facilities that were not required to be marked under this Section, provided that prompt notice of the damage is made to the State‑Wide One‑Call Notice System and the utility owner as required in Section 7.  
      All persons subject to the requirements of this Act shall plan and conduct their work consistent with reasonable business practices.  Conditions may exist making it unreasonable to request that locations be marked within 48 hours.  It is unreasonable to request owners and operators of underground utility facilities and CATS facilities to locate all of their facilities in an affected area upon short notice in advance of a large or extensive non-emergency project, or to request extensive locates in excess of a reasonable excavation or demolition work schedule, or to request locates under conditions where a repeat request is likely to be made because of the passage of time or adverse job conditions.  Owners and operators of underground utility facilities and CATS facilities must reasonably anticipate seasonal fluctuations in the number of locate requests and staff accordingly. 
      If a person owning or operating underground utility facilities or CATS facilities receives a notice under this Section but does not own or operate any underground utility facilities or CATS facilities within the proposed excavation or demolition area described in the notice, that person, within 48 hours after receipt of the notice, shall so notify the person engaged in excavation or demolition who initiated the notice, unless the person who initiated the notice expressly waives the right to be notified that no facilities are located within the excavation or demolition area.  The notification by the owner or operator of underground utility facilities or CATS facilities to the person engaged in excavation or demolition may be provided in any reasonable manner including, but not limited to, notification in any one of the following ways:  by face-to-face communication, by phone or phone message, by facsimile, by posting in the excavation or demolition area, or by marking the excavation or demolition area.  The owner or operator of those facilities has discharged the owner's or operator's obligation to provide notice under this Section if the owner or operator attempts to provide notice by telephone or by facsimile, if the person has supplied a facsimile number, but is unable to do so because the person engaged in the excavation or demolition does not answer his or her telephone or does not have an answering machine or answering service to receive the telephone call or does not have a facsimile machine in operation to receive the facsimile transmission.  If the owner or operator attempts to provide notice by telephone or by facsimile but receives a busy signal, that attempt shall not serve to discharge the owner or operator of the obligation to provide notice under this Section. 
      A person engaged in excavation or demolition may expressly waive the right to notification from the owner or operator of underground utility facilities or CATS facilities that the owner or operator has no facilities located in the proposed excavation or demolition area.  Waiver of notice is only permissible in the case of regular or non-emergency locate requests.  The waiver must be made at the time of the notice to the State-Wide One-Call Notice System.  A waiver made under this Section is not admissible as evidence in any criminal or civil action that may arise out of, or is in any way related to, the excavation or demolition that is the subject of the waiver. 
      For the purposes of this Act, underground facility operators may utilize a combination of flags, stakes, and paint when possible on non-paved surfaces and when dig site and seasonal conditions warrant.  If the approximate location of an underground utility facility or CATS facility is marked with stakes or other physical means, the following color-coding shall be employed: 
	 

	Underground Facility, Facility Owner or 
Agent Use Only
	Identification Color

	Electric Power, Distribution and Transmission
	Safety Red

	Municipal Electric Systems
	Safety Red

	Gas Distribution and Transmission
	High Visibility Safety Yellow

	Oil Distribution and Transmission
	High Visibility Safety Yellow

	Telephone and Telegraph System
	Safety Alert Orange

	Community Antenna Television Systems
	Safety Alert Orange

	Water Systems
	Safety Precaution Blue

	Sewer Systems
	Safety Green

	Non-potable Water &and Slurry Lines
	Safety Purple

	Excavator Use Only
	 

	Temporary Survey
	Safety Pink

	Proposed Excavation
	Safety White (Black when snow is on the ground)


SECTION 11. Penalties, Liability, Fund.  (a) Every person who, while engaging in excavation or demolition, willfully fails to comply with the Act by failing to provide the notice to the owners or operators of the underground facilities or CATS facility near the excavation or demolition area through the State-Wide One-Call Notice System as required by Section 4 or 6 of this Act shall be subject to a penalty of up to $5,000 for each separate offense and shall be liable for the damage caused to the owners or operators of the facility. 
      (b) Every person who, while engaging in excavation or demolition, has provided the notice to the owners or operators of the underground utility facilities or CATS facilities in and near the excavation or demolition area through the State-Wide One-Call Notice System as required by Section 4 or 6 of this Act, but otherwise willfully fails to comply with this Act, shall be subject to a penalty of up to $2,500 for each separate offense and shall be liable for the damage caused to the owners or operators of the facility.
      (c) Every person who, while engaging in excavation or demolition, has provided the notice to the owners or operators of the underground utility facilities or CATS facilities in and near the excavation or demolition area through the State-Wide One-Call Notice System as required by Section 4 or 6 of this Act, but otherwise, while acting reasonably, damages any underground utility facilities or CATS facilities, shall not be subject to a penalty, but shall be liable for the damage caused to the owners or operators of the facility provided the underground utility facility or CATS facility is properly marked as provided in Section 10 of this Act. 
      (d) Every person who, while engaging in excavation or demolition, provides notice to the owners or operators of the underground utility facilities or CATS facilities through the State-Wide One-Call Notice System as an emergency locate request and the locate request is not an emergency locate request as defined in Section 2.6 of this Act shall be subject to a penalty of up to $2,500 for each separate offense.  
      (e) Owners and operators of underground utility facilities or CATS facilities (i) who willfully fail to comply with this Act by a failure to mark the location of an underground utility or CATS facility or a failure to provide notice that facilities are not within the proposed excavation or demolition area as required in Section 10, or (ii) who willfully fail to respond as required in Section 6 to an emergency request, after being notified of planned excavation or demolition through the State-Wide One-Call Notice System, shall be subject to a penalty of up to $5,000 for each separate offense resulting from the failure to mark an underground utility facility or CATS facility. 
       (f) As provided in Section 3 of this Act, all owners or operators of underground utility facilities or CATS facilities who fail to join the State- Wide One-Call Notice System by January 1, 2003 shall be subject to a penalty of $100 per day for each separate offense.  Every day an owner or operator fails to join the State-Wide One-Call Notice System is a separate offense. This subsection (f) does not apply to utilities operating facilities or CATS facilities exclusively within the boundaries of a municipality with a population of at least 1,000,000 persons. 
      (g) No owner or operator of underground utility facilities or CATS facilities shall be subject to a penalty where a delay in marking or a failure to mark or properly mark the location of an underground utility or CATS facility is caused by conditions beyond the reasonable control of such owner or operator. 
      (h) Any person who is neither an agent, employee, or authorized locating contractor of the owner or operator of the underground utility facility or CATS facility nor an excavator involved in the excavation activity who removes, alters, or otherwise damages markings, flags, or stakes used to mark the location of an underground utility or CATS facility other than during the course of the excavation for which the markings were made or before completion of the project shall be subject to a penalty up to $1,000 for each separate offense. 
      (i) The excavator shall exercise due care at all times to protect underground utility facilities and CATS facilities.  If, after proper notification through the State-Wide One-Call Notice System and upon arrival at the site of a proposed excavation, the excavator observes clear evidence of the presence of an unmarked utility or CATS facility in the area of the proposed excavation, the excavator shall not begin excavating until 2 hours after an additional call is made to the State-Wide One-Call Notice System for the area.  The operator of the utility or CATS facility shall respond within 2 hours of the excavator's call to the State-Wide One-Call Notice System. 
      (j) The Illinois Commerce Commission shall have the power and jurisdiction to, and shall, enforce the provisions of this Act.  The Illinois Commerce Commission may impose administrative penalties as provided in this Section.  The Illinois Commerce Commission may promulgate rules and develop enforcement policies in the manner provided by the Public Utilities Act in order to implement compliance with this Act.  When a penalty is warranted, the following criteria shall be used in determining the magnitude of the penalty: 
      (1) gravity of noncompliance; 
      (2) culpability of offender; 
      (3) history of noncompliance for the 18 months prior to the
          date of the incident;
      (4) ability to pay penalty; 
      (5) show of good faith of offender; 
      (6) ability to continue business; and (7) other special
          circumstances.  
      (k) There is hereby created in the State treasury a special fund to be known as the Illinois Underground Utility Facilities Damage Prevention Fund.  All penalties recovered in any action under this Section shall be paid into the Fund and shall be distributed annually as a grant to the State-Wide One-Call Notice System to be used in safety and informational programs to reduce the number of incidents of damage to underground utility facilities and CATS facilities in Illinois.  The distribution shall be made during January of each calendar year based on the balance in the Illinois Underground Utility Facilities Damage Prevention Fund as of December 31 of the previous calendar year.  In all such actions under this Section, the procedure and rules of evidence shall conform with the Code of Civil Procedure, and the rules of courts governing civil trials. 
      (l) The Illinois Commerce Commission shall establish an Advisory Committee consisting of a representative from each of the following:  utility operator, JULIE, excavator, municipality, and the general public.  The Advisory Committee shall serve as a peer review panel for any contested penalties resulting from the enforcement of this Act.  The members of the Advisory Committee shall be immune, individually and jointly, from civil liability for any act or omission done or made in performance of their duties while serving as members of such Advisory Committee, unless the act or omission was the result of willful and wanton misconduct. 
      (m) If, after the Advisory Committee has considered a particular contested penalty and performed its review functions under this Act and the Commission's rules, there remains a dispute as to whether the Commission should impose a penalty under this Act, the matter shall proceed in the manner set forth in Article X of the Public Utilities Act, including the provisions governing judicial review. 
TOP OF PAGE 

SECTION 11.3.  Emergency telephone system outages; reimbursement.  Any person who negligently damages an underground facility or CATS facility causing an emergency telephone system outage must reimburse the public safety agency that provides personnel to answer calls or to maintain or operate an emergency telephone system during the outage for the agency's costs associated with answering calls or maintaining or operating the system during the outage.  For the purposes of this Section, "public safety agency" means the same as in Section 2.02 of the Emergency Telephone System Act.  
SECTION 11.5. Limitation on Liability.  (a) In joining the State-Wide One-Call Notice System, a municipality's liability, under any membership agreement rules and regulations, for the indemnification of (i) the entity that is in charge of or managing the system or any officer, agent, or employee of that entity or (ii) a member of the system or any officer, agent, or employee of a member of the system shall be limited to claims arising as a result of the acts or omissions of the municipality or its officers, agents, or employees or arising out of the operations of the municipality's underground utility facilities. 
      (b) Subsection (a) shall not be construed to create any additional liability for a municipality in relation to any member of the system with which the municipality may have entered into a franchise agreement.  If a municipality's liability for indemnification under a franchise agreement is narrower than under this section, the franchise agreement controls.  
SECTION 12. No action may be brought under Section 11 of this Act unless commenced within 2 years after the date of violation of this Act.  
SECTION 13.  Mandamus or Injunction.  Where public safety or the preservation of uninterrupted, necessary utility service or community antenna television system service is endangered by any person engaging in excavation or demolition in a negligent or unsafe manner which has resulted in or is likely to result in damage to underground utility facilities or CATS facilities or is proposing to use procedures for excavation or demolition which are likely to result in damage to underground utility facilities or CATS facilities, or where the owner or operator of underground utility facilities or CATS facilities endangers an excavator by willfully failing to respond to a locate request, the owner or operator of such facilities or the excavator or the State's Attorney or the Illinois Commerce Commission at the request of the owner or operator of such facilities or the excavator may commence an action in the circuit court for the county in which the excavation or demolition is occurring or is to occur, or in which the person complained of has his principal place of business or resides, for the purpose of having such negligent or unsafe excavation or demolition stopped and prevented or to compel the marking of underground utilities facilities or CATS facilities, either by mandamus or injunction. 
SECTION 14. Home rule.  The regulation of underground utility facilities and CATS facilities damage prevention, as provided for in this Act, is an exclusive power and function of the State.  A home rule unit may not regulate underground utility facilities and CATS facilities damage prevention, as provided for in this Act.  This Section is a denial and limitation of home rule powers and functions under subsection (h) of Section 6 of Article VII of the Illinois Constitution.
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IC 8-1-26
    Chapter 26. Damage to Underground Facilities

IC 8-1-26-1
    Sec. 1. (a) Except as provided by this section, this chapter does not apply to the following:
        (1) Excavation using only nonpowered hand tools.
        (2) Excavation using only animals.
        (3) Tilling of soil for agricultural purposes, such as plowing, planting, and combining.
        (4) Surface coal mining and reclamation operations conducted under a permit issued by the natural resources commission under IC 14-34.
        (5) Railroad right-of-way maintenance or operations.
    (b) This chapter does apply to blasting, setting drainage tile, subsoiling, and other subsurface activities.
    (c) Sections 16, 19, 20, and 22 of this chapter apply to the construction and installation of railroad signal facilities and drainage facilities at public grade crossings.
As added by P.L.69-1990, SEC.2. Amended by P.L.1-1995, SEC.55.
  

IC 8-1-26-2
    Sec. 2. As used in this chapter, "approximate location" means a strip of land at least four (4) feet wide but not wider than the width of the underground facility plus two (2) feet on either side of the outer limits of the physical plant.
As added by P.L.69-1990, SEC.2. Amended by P.L.54-1994, SEC.1.
 
IC 8-1-26-3
    Sec. 3. As used in this chapter, "association" means an organization formed in Indiana to provide for mutual receipt of notice of excavation or demolition for the organization's member operators that have underground facilities in Indiana.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-4
    Sec. 4. As used in this chapter, "damage" means:
        (1) the substantial weakening of structural or lateral support of an underground facility;
        (2) the penetration or destruction of a protective coating, a housing, or another protective device of an underground facility;
        (3) the partial or complete severance of an underground facility; or
        (4) rendering any underground facility inaccessible.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-5
    Sec. 5. As used in this chapter, "demolish" means an operation in which a structure or mass of material is wrecked, raised, rendered, moved, or removed by means of tools, equipment, or discharge of explosives. 


As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-6
    Sec. 6. As used in this chapter, "excavate" means an operation for the movement, placement, or removal of earth, rock, or other materials in or on the ground by use of mechanized equipment or by discharge of explosives, including augering, backfilling, digging, ditching, drilling, grading, plowing in, pulling in, ripping, scraping, trenching, and tunneling.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-7
    Sec. 7. As used in this chapter, "facility" means a line or system used for producing, storing, conveying, transmitting, or distributing communication, information, electricity, gas, petroleum, petroleum products, hazardous liquids, water, steam, or sewerage.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-8
    Sec. 8. As used in this chapter, "imminent danger to life, health, property, or loss of service" means there is a substantial likelihood that loss of life, health, property, or service will result before the procedures under sections 16 and 18 of this chapter can be completed.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-9
    Sec. 9. As used in this chapter, "mechanized equipment" means equipment operated by means of mechanical power, including trenchers, bulldozers, power shovels, augers, backhoes, scrapers, drills, cable and pipe plows, hydroexcavators, and other equipment that may cause damage to underground facilities.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-10
    Sec. 10. As used in this chapter, "operator" means a person who owns or operates an underground facility.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-11
    Sec. 11. As used in this chapter, "person" means an individual, a corporation, a partnership, a limited liability company, an association, or other entity organized under the laws of any state. The term includes state, local, and federal agencies.
As added by P.L.69-1990, SEC.2. Amended by P.L.8-1993, SEC.131.
 
IC 8-1-26-12
    Sec. 12. As used in this chapter, "working day" means every day except Saturday, Sunday, and state and national legal holidays.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-13 


    Sec. 13. A permit issued in accordance with a law authorizing excavation or demolition operations does not relieve a person from the responsibility of complying with this chapter.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-14
    Sec. 14. Except as provided in section 19 of this chapter, a person may not excavate real property or demolish a structure that is served or was previously served by an underground facility without first ascertaining in the manner prescribed by sections 16 and 18 of this chapter the location of all underground facilities in the area affected by the proposed excavation or demolition.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-15
    Sec. 15. (a) An operator that has underground facilities located in Indiana shall record with the county recorder of each county in which the facilities are located a list containing the name of each township in the county in which the operator has underground facilities, including those facilities that have been abandoned in place by the operator but not yet physically removed. The list must include the name of the operator and the name, title, address, and telephone number of the operator's representative designated to receive the written or telephonic notice of intent required by section 16 of this chapter.
    (b) An operator shall record any changes in the information contained in the list recorded under subsection (a) with the county recorder of the county in which these facilities are located within thirty (30) calendar days of the change. The document reflecting the changes shall be cross-referenced to the original list recorded under subsection (a).
    (c) The county recorder shall charge a fee in accordance with IC 36-2-7-10.
    (d) An association meeting the requirements of section 17 of this chapter shall be responsible for providing the information required in subsections (a) and (b) for the association's members and shall be responsible for paying the fee contained in subsection (c) for the association's members.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-16
    Sec. 16. (a) Except as provided in section 19 of this chapter, before commencing an excavation or demolition operation described in section 14 of this chapter each person responsible for the excavation or demolition must serve written or telephonic notice to excavate or demolish. The notice must be received at least two (2) full working days but not more than twenty (20) calendar days before the commencement of the work. However, a person responsible for excavation or demolition may commence work before the elapse of two (2) full working days if all affected operators have notified the person that the location of all the affected operators' facilities have been marked or that the affected operators have no facilities in the location 
of the proposed excavation or demolition. The notice must be served on each operator, or each operator's association, who has recorded a list required by section 15 of this chapter indicating that the operator has underground facilities located in the proposed area of excavation or demolition. A person responsible for demolition must give an operator a reasonable amount of time, as mutually determined by the operator, the person responsible for demolition, and the project owner, to remove or protect the operator's facilities before demolition of the structure is commenced.
    (b) The written or telephonic notice required by subsection (a) must contain the following information:
        (1) The name, address, and telephone number of the person serving the notice, and, if different, the person responsible for the excavation or demolition.
        (2) The starting date, anticipated duration, and type of excavation or demolition operation to be conducted.
        (3) The location of the proposed excavation or demolition.
        (4) Whether or not explosives or blasting are to be used.
        (5) The approximate depth of excavation.
    (c) If the notice required by this section is by telephone, the operator or association shall maintain an adequate record of the notice for three (3) years to document compliance with this chapter. A copy of the record shall be furnished to the person giving notice to excavate or demolish upon written request.
As added by P.L.69-1990, SEC.2. Amended by P.L.54-1994, SEC.2.
 
IC 8-1-26-17
    Sec. 17. (a) Operators, in any combination or group, may form and operate an association in Indiana to record for the association's members the information required by section 15 of this chapter and to provide for mutual receipt of notice of excavation or demolition operations under section 16 of this chapter. An association may provide the service on behalf of operators having underground facilities in Indiana and shall record with the county recorder of the county in which those facilities are located the following information:
        (1) The telephone number and address of the association.
        (2) A description of the geographical area served by the association.
        (3) A list of the names and addresses of each operator receiving the service from the association.
    (b) An association formed under this section must have the capability to serve any operator located in Indiana. Associations that qualify under this section include, without limitation, the "One Call" system that is managed by a group of operators in Indiana.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-18
    Sec. 18. (a) Each operator or association notified under section 16 of this chapter shall, in two (2) full working days of receiving the notice of intent provided in section 16 of this chapter (unless a shorter period is provided by agreement between the person responsible for the 
excavation or demolition and the operator), supply to the person responsible for the excavation or demolition the following information, using maps when appropriate:
        (1) The approximate location and description of all the operator's underground facilities that may be damaged as a result of the excavation or demolition.
        (2) The location and description of all facility markers indicating the approximate location of the underground facilities.
        (3) Any other information that would assist that person in locating and avoiding damage to the underground facilities, including providing adequate temporary markings indicating the approximate location of the underground facility and locations where permanent facility markers do not exist.
    (b) Facility locate markings must consist of paint, flags, or stakes or any combination that mark the approximate location of the underground facilities.
    (c) Color coding of facility locate markings indicating the type of underground facility must conform to the following color coding:
    Facility and Type of Product     Specific Group
            Identifying Color
    (1)    Electric power distribution
        and transmission 
Safety red

    (2)    Municipal electric systems 
Safety red

    (3)    Gas distribution and
        transmission 
High visibility

 
safety yellow

    (4)    Oil distribution and
        transmission 
High visibility

 
safety yellow

    (5)    Dangerous materials, product
        lines, steam lines 
High visibility

 
safety yellow

    (6)    Telephone and telegraph
        systems 
Safety alert

 
orange

    (7)    Cable television 
Safety alert

 
orange

    (8)    Police and fire
        communications 
Safety alert

 
orange

    (9)    Water systems 
Safety precaution

 
blue

    (10)    Sewer systems 
Safety green

    (11)    Proposed excavation 
White

    (d) Each operator or association notified under section 16 of this chapter shall, within two (2) full working days of receiving the notice of intent provided in section 16 of this chapter, provide notification to the person responsible for the excavation or demolition if the operator has no facilities in the location of the proposed excavation or demolition. 


As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-19
    Sec. 19. A person responsible for emergency excavation or demolition to ameliorate an imminent danger to life, health, property, or loss of service is not required to comply with the notice requirements of section 16 of this chapter. However, that person shall:
        (1) give, as soon as practicable, oral notice of the emergency excavation or demolition to each operator having underground facilities located in the area or to an association described in section 17 of this chapter that serves an operator where the excavation or demolition is to be performed; and
        (2) request emergency assistance from each operator identified in locating and providing immediate protection to the operator's underground facilities.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-20
    Sec. 20. In addition to the notice required in section 16 of this chapter, a person responsible for an excavation or demolition operation under section 14 of this chapter shall do all of the following:
        (1) Plan the excavation or demolition to avoid damage to or minimize interference with underground facilities in and near the construction area.
        (2) Maintain a clearance between an underground facility, as marked by the operator, and the cutting edge or point of mechanized equipment.
The clearance under subdivision (2) must be not less than two (2) feet on either side of the outer limits of the physical plant. However, if the clearance is less than two (2) feet, exposure of the underground facility may be accomplished only by the use of hand excavation, air cutting, or vacuum excavation.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-21
    Sec. 21. (a) Except as provided in subsection (b), a person responsible for an excavation or a demolition operation under section 14 of this chapter that results in damage to an underground facility shall:
        (1) immediately upon discovery of the damage, notify the operator of the facility of the location and nature of the damage; and
        (2) allow the operator reasonable time to accomplish necessary repairs before completing the excavation or demolition in the immediate area of the facility.
    (b) A person responsible for an excavation or a demolition operation under section 14 of this chapter that results in damage to an underground facility permitting the escape of flammable, toxic, or corrosive gas or liquid shall:
        (1) immediately upon discovery of the damage, notify the operator and local police and fire departments having jurisdiction; and
        (2) take other action necessary to protect persons and property 
and to minimize the hazards until arrival of the operator's personnel or police and fire personnel.
As added by P.L.69-1990, SEC.2.
 
IC 8-1-26-22
    Sec. 22. (a) If an operator suffers a pecuniary loss as a result of a violation of this chapter, the operator may bring a civil action against the person who caused the loss for the following:
        (1) An amount equal to the operator's actual damage to the facility.
        (2) The costs of the action.
        (3) A reasonable attorney's fee.
    (b) At the court's discretion, a court having jurisdiction may award punitive damages up to three (3) times the operator's actual damage.
    (c) It is a defense to an action brought under this chapter if an operator fails to comply with the duties imposed under this chapter.
    (d) In addition to the remedies described in subsection (a), an operator may bring an action to enjoin a person excavating or demolishing a structure in an area that includes the operator's facilities until that person complies with this chapter.
As added by P.L.69-1990, SEC.2.
IOWA

480.1 Definitions.
1. "Board" means the board of directors of the notification center. 

2. "Damage" means any impact with, destruction, impairment, or penetration of, or removal of support from an underground facility, including damage to its protective coating, housing, or device. 

3. "Emergency" means a condition where there is clear and immediate danger to life or health, or essential services, or a potentially significant loss of property.

4. "Excavation" means an operation in which a structure or earth, rock, or other material in or on the ground is moved, removed, or compressed, or otherwise displaced by means of any tools, equipment, or explosives and includes, but is not limited to, grading, trenching, tiling, digging, ditching, drilling, augering, tunneling, scraping, cable or pipe plowing, driving, and demolition of structures. 

"Excavation" does not include normal farming operations, residential, commercial, or similar gardening, the opening of a grave site in a cemetery, normal activities involved in land surveying pursuant to chapter 542B, operations in a solid waste disposal site which has planned for underground facilities, the replacement of an existing traffic sign at its current location and at no more than its current depth, and normal road or highway maintenance which does not change the original grade of the roadway or the ditch. 

5. "Excavator" means a person proposing to engage or engaging in excavation. 

6. "Normal farming operations" means plowing, cultivation, planting, harvesting, and similar operations routine to most farms, but excludes chisel plowing, sub-soiling, or ripping more than fifteen inches in depth, drain tile excavating, terracing, digging or driving a post in a new location other than replacing a post while repairing a fence in its existing location, and similar operations. 

7. "Notification center" means the statewide notification center established in section 480.3. 

8. "Operator" means a person owning or operating an underground facility including, but not limited to, public, private, and municipal utilities. An operator does not include a person who owns or otherwise lawfully occupies real property where an underground facility is located only for the use and benefit of the owner or occupant on the property.

9. "Person" means a person as defined in section 4.1, subsection 20. 10. "Underground facility" means an item of personal property owned or leased by the operator which is buried or placed below ground for use in connection with the storage or conveyance of, or the provision of services supplying water, sewage, electronic, telephonic, or telegraphic communications, electric energy, hazardous liquids, or petroleum products including natural gas or other substances, and includes, but is not limited to, pipes, sewers, conduits, cables, valves, lines, wires, manholes, and attachments to such property but does not include sanitary sewer laterals, storm sewer laterals, and water service lines providing service to abutting private properties. 

Section History: Recent form
87 Acts, ch 135, § 1; 92 Acts, ch 1103, § 1


480.1A Applicability--prohibition.
This chapter applies to any excavation unless otherwise provided by law. A person shall not engage in any excavation unless the requirements of this chapter have been satisfied. 

Section History: Recent form
92 Acts, ch 1103, § 2


480.2 Public deposit of location information. Repealed by 92 Acts, ch 1103, § 11, 12. 


480.3 Notification center established--participation.
1. a. A statewide notification center is established and shall be organized as a nonprofit corporation pursuant to chapter 504A. The center shall be governed by a board of directors which shall represent and be elected by operators, excavators, and other persons who participate in the center. The board, with input from all interested parties, shall determine the operating procedures and technology needed for a single statewide notification center and establish a notification process. In addition, the board shall either establish a competitive bidding procedure to select a vendor to provide the notification service or retain sufficient and necessary staff to provide the notification service. If a vendor is selected, terms of the agreement for the notification service may be modified from time to time by the board, and the agreement shall be reviewed, with an opportunity to receive new bids, no less frequently than every three years. If the board retains staff to provide the notification service, the board, at the board's discretion, may review the notification service at any time and make a determination to use the competitive bidding procedure to select a vendor.

b. Upon the selection of a vendor pursuant to paragraph "a", the board shall notify the chairperson of the utilities board in writing of the selection. The board shall submit an annual report to the chairperson of the utilities board including an annual audit and review of the services provided by the notification center and the vendor. 

c. The board is subject to chapters 21 and 22. 

2. The board shall implement the latest and most cost- effective technological improvements for the center in order to provide operators and excavators with the most accurate data available and in a timely manner to allow operators and excavators to perform their responsibilities with the minimum amount of interruptions. 

3. Every operator shall participate in and share in the costs of the notification center. The financial condition and the transactions of the notification center shall be audited at least once each year by a certified public accountant. The notification center shall not provide any form of aid or make a contribution to a political party or to the campaign of a candidate for political or public office. In addition to any applicable civil penalty, as provided in section 480.6, a violation of this section constitutes a simple misdemeanor. 

Section History: Recent form
87 Acts, ch 135, § 3; 92 Acts, ch 1103, § 3; 95 Acts, ch 112, § 1; 98 Acts, ch 1049, §1 Internal References
Referred to in § 422.45, 480.1 


480.4 Required notice--location and marking of underground facilities--exception.
1. a. Except as otherwise provided in this section, prior to any excavation, an excavator shall contact the notification center and provide notice of the planned excavation. This notice must be given at least forty-eight hours prior to the commencement of the excavation, excluding Saturdays, Sundays, and legal holidays. The notification center shall establish a toll-free telephone number to allow excavators to provide the notice required pursuant to this subsection. 

b. A notice provided pursuant to this subsection for a location within a city shall include the following information: 

(1) A street address or block and lot numbers, or both, of the proposed area of excavation. 

(2) The name and address of the excavator. 

(3) The excavator's telephone number.

(4) The type and extent of the proposed excavation. 

(5) Whether the discharge of explosives is anticipated. 

(6) The date and time when excavation is scheduled to begin.

(7) Approximate location of the excavation on the property.

(8) If known, the name of the housing development and property owner. 

c. A notice provided pursuant to this subsection for a location outside a city shall include the following information: 
(1) The name of the county, township, range, and section. 

(2) The name and address of the excavator. 

(3) The excavator's telephone number. 

(4) The type and extent of the proposed excavation. 

(5) Whether the discharge of explosives is anticipated.

(6) The date and time when excavation is scheduled to begin.

(7) Approximate location of the excavation on the property. 

(8) If known, the quarter section, E911 address and global positioning system coordinate, name of property owner, name of housing development with street address or block and lot numbers, or both. 

d. For purposes of the requirements of this section, an excavation commences the first time excavation occurs in an area that was not previously identified by the excavator in an excavation notice. 

2. The notification center, upon receiving notice from an excavator, shall immediately transmit the information contained in the notice to each operator in the area of the proposed excavation and provide the names of all operators in that area to the excavator. The notification center shall assign an inquiry identification number to each notice and shall maintain a record of each notice for at least six years from the date the notice is received. The notification center shall not assess an operator who requests in writing not to receive a notification of its own excavations for any portion of the costs associated with such excavations. 

3. a. (1) An operator who receives notice from the notification center shall mark the horizontal location of the operator's underground facility and the excavator shall use due care in excavating in the marked area to avoid damaging the underground facility. The operator shall complete such locating and marking within forty-eight hours after receiving the notice, excluding Saturdays, Sundays, and legal holidays, unless otherwise agreed by the operator and the excavator. The locating and marking of the underground facilities shall be completed at no cost to the excavator. If, in the opinion of the operator, the planned excavation requires that the precise location of the underground facilities be determined, the excavator, unless otherwise agreed upon between the excavator and the operator, shall hand dig test holes to determine the location of the facilities unless the operator specifies an alternate method. 

(2) The marking required under this subsection shall be done in a manner that will last for a minimum of five working days on any nonpermanent surface, or a minimum of ten working days on any permanent surface. If the excavation will continue for any period longer than such periods, the operator shall remark the location of the underground facility upon the request of the excavator. The request shall be made through the notification center. 

b. An operator who receives notice from the notification center and who determines that the operator does not have any underground facility located within the proposed area of excavation shall notify the excavator concerning this determination prior to the indicated date of commencement of excavation.

c. For purposes of this chapter, the "horizontal location of any underground facility" is defined as including an area eighteen inches on either side of the underground facility. 

4. An excavator is responsible for preserving the markings required in subsection 3 at all times during the excavation. If the markings will be destroyed or otherwise altered during the excavation, the excavator must establish suitable reference points which will enable the excavator to locate the underground facility at all times during the excavation. 

5. The operator shall mark the location of any underground facility to conform with the uniform color code established by the American public works association's utility location and coordination council. 

6. The only exception to this section shall be when an emergency exists. Under such conditions, excavation operations can begin immediately, provided reasonable precautions are taken to protect the underground facilities. The excavator shall notify the notification center of the excavation as soon as practical. 

Section History: Recent form

92 Acts, ch 1103, § 4; 98 Acts, ch 1049, §2 


480.5 Damage to underground facility--report to operator.
An excavator shall as soon as practical notify the operator when any damage occurs to an underground facility as a result of an excavation. The notice shall include the type of facility damaged and the extent of the damage. If damage occurs, an excavator shall refrain from backfilling in the immediate area of the underground facilities until the damage has been investigated by the operator, unless the operator authorizes otherwise. 

If the damage results in an emergency, the excavator shall take all reasonable actions to alleviate the emergency including, but not limited to, the evacuation of the affected area. The excavator shall leave all equipment situated where the equipment was at the time the emergency was created and immediately contact the operator and appropriate authorities and necessary emergency response agencies. 

Section History: Recent form
92 Acts, ch 1103, § 5 


480.6 Civil penalties.
1. A person who violates a provision of this chapter is subject to a civil penalty as follows:

a. For a violation related to natural gas and hazardous liquid pipelines, an amount not to exceed ten thousand dollars for each violation for each day the violation continues, up to a maximum of five hundred thousand dollars. 

b. For a violation related to any other underground facility, an amount not to exceed one thousand dollars for each violation for each day the violation continues, up to a maximum of twenty thousand dollars. 

2. The attorney general, upon the receipt of a complaint, may institute any legal proceedings necessary to enforce the penalty provisions of this chapter. 

3. All amounts collected pursuant to this section shall be remitted to the treasurer of state, who shall deposit the amount in the general fund of the state. 

Section History: Recent form
92 Acts, ch 1103, § 6 

Internal References
Referred to in § 480.3 


480.7 Injunction.
Any affected person may make application to the district court for injunctive relief from any violation of this chapter. 

Section History: Recent form
92 Acts, ch 1103, § 7 


480.8 Local ordinances and regulations unaffected.
This chapter does not affect or impair any local ordinances or other provisions of law requiring permits to be obtained before excavation. However, a permit issued by any governing body does not relieve the excavator from complying with the requirements of this chapter, unless the governing body is the excavator and the governing body and the operator have agreed in writing to waive notification under this chapter. However, such an agreement shall not be considered in the issuance of any required permit.

Section History: Recent form
92 Acts, ch 1103, § 8 


480.9 Liability for owner of farmland.
An owner of farmland used in a farm operation, as defined in section 352.2, who complies with the requirements of this chapter shall not be held responsible for any damages to an underground facility, including fiber optic cable, if the damage occurred on the farmland in the normal course of the farm operation, unless the owner intentionally damaged the underground facility or acted with wanton disregard or recklessness in causing the damage to the underground facility. For purposes of this section, an "owner" includes a family member, employee, or tenant of the owner. 

Section History: Recent form
95 Acts, ch 192, §59

KANSAS

Chapter 66.‑‑PUBLIC  UTILITIES, (Effective 1-1-2003)

Article 18.‑‑UTILITY DAMAGE PREVENTION

(2003 changes in red font)tc \l3 "Article 18.‑‑UTILITY DAMAGE PREVENTION
Statute 66‑1801.
 Kansas underground utility damage prevention act. 

This act shall be known and may be cited as the Kansas underground utility damage prevention act.  History: L. 1993, ch. 217, S. 1; July 1.
Statute 66‑1802
Definitions. As used in this act:

(a) "Damage" means any impact or contact with an underground facility, its appurtenances or its protective coating, or any weakening of the support for the facility or protective housing which requires repair.

(b) "Emergency" means any condition constituting a clear and present danger to life, health or property, or a customer service outage.

(c) ‘‘Excavation’’ means any operation in which earth, rock or other material below the surface is moved or otherwise displaced by any means, except tilling the soil for normal agricultural purposes, or railroad or road and ditch maintenance that does not change the existing railroad grade, road grade and/or ditch flowline, or operations related to exploration and production of crude oil or natural gas, or both.

(d) "Excavator" means any person who engages directly in excavation activities within the state of Kansas, but shall not include any occupant of a dwelling who:

(1) Uses such dwelling as a primary residence; and

(2) excavates on the premises of such dwelling.

(e)  ‘‘Facility’’ means any underground line, system or structure used for gathering, storing, conveying, transmitting or distributing gas, electricity, communication, crude oil, refined or processed petroleum, petroleum products or hazardous liquids; facility shall not include, any production petroleum lead lines, salt water disposal lines or injection lines, which are not located on platted land or inside the corporate limits of any city.
(f) ‘‘Locatable facility’’ means facilities for which the tolerance zone can be determined by the operator using generally accepted practices such as as-built construction drawings, system maps, probes, locator devices or any other type of proven technology for locating.

(g) ‘‘Marking’’ means the use of stakes, paint, flags or other clearly identifiable materials to show the field location of underground facilities, in accordance with the rules and regulations promulgated by the state corporation commission in the administration and enforcement of this act.










(h) ``Municipality'' means any city, county, municipal corporation, public district or public authority located in whole or in part within this state which provides firefighting, law enforcement, ambulance, emergency medical or other emergency services.

 (i) ‘‘Notification center’’ means the statewide communication system operated by an organization which has as one of its purposes to receive and record notification of planned excavation in the state from excavators and to disseminate such notification of planned excavation to operators who are  members and participants.

(j) "Operator" means any person who owns or operates an underground facility, except for any person who is the owner of real property wherein is located underground facilities for the purpose of furnishing services or materials only to such person or occupants of such property.

(k) "Preengineered project" means a public project or a project which is approved by a public agency wherein the public agency responsible for the project, as part of its engineering and contract procedures, holds a meeting prior to the commencement of any construction work on such project in which all persons, determined by the public agency to have underground facilities located within the construction area of the project, are invited to attend and given an opportunity to verify or inform the public agency of the location of their underground facilities, if any, within the construction area and where the location of all known and underground facilities are duly located or noted on the engineering drawing as specifications for the project.

(l) "Permitted project" means a project where a permit for the work to be performed must

 be issued by a city, county, state or federal agency and, as a prerequisite to receiving such permit, the applicant must locate all underground facilities in the area of the work and in the vicinity of the excavation and notify each owner of such underground facilities.

(m) "Person" means any individual, partnership, corporation, association, franchise holder, state, city, county or any governmental subdivision or instrumentality of a state and its employees, agents or legal representatives.

(n) ‘‘Production petroleum lead line’’ means an underground facility used for production, gathering or processing on the lease or unit, or for delivery of hydrocarbon gas and/or liquids to an  associated tank battery, separator or sales facility. Production petroleum lead lines shall include underground lines associated with lease fuel and saltwater disposal and injection.

(o) ‘‘Platted land’’ means a tract or parcel of land which has been subdivided into lots of less than five acres for the purpose of building developments, including housing developments, and for which a surveyor’s plat has been filed of record in the office of the register of deeds in the county where the land is located.
(p) "Tolerance zone" means the area within 24 inches of the outside dimensions in all horizontal directions of an underground facility.

(q) ‘‘Update’’ means an additional request from the excavator to extend the time period of the request for intent to excavate beyond the 15 calendar day duration of the request.

(r) ‘‘Whitelining’’ means the act of marking by the excavator the route or boundary of the proposed excavation site with white paint, white stakes or white flags.

(s) ‘‘Working day’’ means every day, Monday through Friday beginning at 12:01 a.m., except for the following officially recognized holidays: New Year’s day, Memorial day, Independence day, Labor day, Thanksgiving day, the day after Thanksgiving and Christmas.
History: 

Statute 66‑1803
Excavator's duty to ascertain location of facilities.

An excavator shall not engage in excavation near the location of any underground facility without first having ascertained, in the manner prescribed in this act, a location of all underground facilities in the proposed area of the excavation.

History: L. 1993, ch. 217, S. 3; July 1
Statute 66‑1804
Notice of intent of excavation.

(a) Except in the case of an emergency, an excavator shall serve notice of intent of excavation at least two full working days, but not more than 15 calendar days before the scheduled excavation start date, on each operator having underground facilities located in the proposed area of excavation.

(b) The notice of intent to excavate or any subsequent updates shall be valid for 15 calendar days after the excavation start date and such notice shall only describe an area in which the proposed excavation reasonably can be completed within the 15 calendar days.

(c) No person shall make repeated requests for remarking unless the request is due to circumstances not reasonably within the control of such person.

(d) The notice of intent of excavation shall contain the name, address and telephone number of the person filing the notice of intent, the name of the excavator, the date the excavation activity is to commence and the type of excavation being planned. The notice shall also contain the specific location of the excavation. (Dropped ¼ section reference)

(e) The person filing the notice of intent to excavate shall, at the request of the operator, whiteline the proposed excavation site when the description of the excavation location cannot be described with sufficient detail to enable the operator to ascertain the location of the proposed excavation.

(f) The provisions of this section shall not apply to a preengineered project or a permitted project, except that the excavators shall be required to give notification in accordance with this section prior to starting such project.

History:
Statute 66‑1805

Notification center. 

(a) This act recognizes the establishment of a single notification center for the state of Kansas. The notification center shall provide prompt notice to each affected member of any proposed excavation. Each operator who has an underground facility shall become a member of the notification center.

(b) Notification, as required by K.S.A. 2001 Supp. 66-1804, and amendments thereto, to operators shall be given by notifying the notification center by telephone at the toll free number or by other communication methods approved by the notification center. The content of such notification shall be as required by K.S.A. 2001 Supp. 66-1804, and amendments thereto.
(c) Each operator who has an underground facility within the state shall be afforded the opportunity to become a member of the notification center on the same terms as the original members.

(d) A suitable record shall be maintained by the notification center to document the receipt of notices from excavators as required by this act.

History: 
Statute 66‑1806
Identification of location of facilities; duties of operator; liability for damages. 

(a) Within two working days, beginning on the later of the first working day after the excavator has filed notice of intent to excavate or the first day after the excavator has whitelined the excavation site, an operator served with notice, unless otherwise agreed between the parties, shall inform the excavator of the tolerance zone of the underground facilities of the operator in the area of the planned excavation by marking, flagging or other acceptable method.

(b) If the operator has no underground facilities in the area of the proposed excavation, such operator, before the excavation start date, shall notify the excavator that it has no facilities in the area of proposed excavation by telephone, facsimile, marking the area all clear or by other technology that may be developed for such purposes.

(c) If the excavator notifies the notification center, within two working days after the initial identification of the tolerance zone by the operator, that the identifiers have been improperly removed or altered, the operator shall make a reasonable effort to reidentify the tolerance zone within one working day after the operator receives actual notice from the notification center.

(d) If the operator notifies the excavator that it has no underground facilities in the area of the planned excavation, fails to respond or improperly marks the tolerance zone for the facilities, the excavator may proceed and shall not be liable to the operator for any direct or indirect damages resulting from contact with the operator’s facilities, except that nothing in this act shall be construed to hold any excavator harmless from liability to the operator in those cases of gross negligence or willful and wanton conduct.

(e) For economic damages in any civil court of this state, failure of an operator to inform the excavator within two working days of the tolerance zone of the underground facilities of the operator in the manner required by subsection (a) of K.S.A. 2001 Supp. 66- 1806, and amendments thereto, shall not give rise to a cause of action on the part of the excavator against an operator, except that nothing in this act shall be construed to hold any operator harmless from liability in those cases of inaccurate marking of the tolerance zone, gross negligence or willful and wanton conduct. Such failure may subject an operator to civil penalties as determined by the  state corporation commission.

(f) Any person claiming that an operator has failed to inform the excavator within two working days of the tolerance zone of the underground facilities of the operator shall file a complaint with the state corporation commission requesting enforcement of  subsection (a) within one year of becoming aware of the violation.

(g) All facilities installed by an operator after January 1, 2003, shall be locatable. 

History:
Statute 66‑1807
Emergency excavations.

(a) In the case of an emergency which involves danger to life, health or property or which requires immediate correction in order to continue the operation of an industrial plant or to assure the continuity of public utility service, excavation, maintenance or repairs may be made without using explosives, if notice and advice thereof, whether in writing or otherwise are given to the operator or notification center as soon as reasonably possible.

(b) If an operator receives a request to locate its facilities for an emergency condition, such operator shall make a reasonable effort to identify the location of its facility within two hours of receiving notification or before excavation is scheduled to begin, whichever is later.

(c) Any person providing a misrepresentation of an emergency excavation may be subject to the penalties set out in K.S.A. 2001 Supp. 66-1812, and  amendments thereto. 

History:
Statute 66‑1808
Application of other laws.

This act shall not be construed to authorize, affect or impair local ordinances, resolutions or other provisions of law concerning excavating or tunneling in a public street or highway or private or public easement.

History: L. 1993, ch. 217, S. 8; July 1.
Statute 66‑1809
Excavator's duty to exercise reasonable care.

(a) Upon receiving information as provided in K.S.A. 2001 Supp. 68-1806, and amendments thereto, an excavator shall exercise such reasonable care as may be necessary for the protection of any underground facility in and near the construction area when working in close proximity to any such underground facility.

(b) An excavator using a trenchless excavation technique shall meet minimum operating guidelines as prescribed in rules and regulations developed and adopted by the state corporation commission in support of this act.

History:
Statute 66‑1810
Contact with or damage to facility; procedure. 

When any contact with or damage to any underground facility occurs, the operator shall be informed immediately by the excavator.  Upon receiving such notice, the operator immediately shall dispatch personnel to the location to provide necessary temporary or permanent repair of the damage. If the protective covering of an electrical line is penetrated or dangerous gases or fluids are escaping from a broken line, the excavator immediately shall inform emergency personnel of the municipality in which such electrical short or broken line is located and take any other action as may be reasonably necessary to protect persons and property and to minimize hazards until arrival of the operator’s personnel or emergency first responders.
History:
Statute 66‑1811
Effect of violation of act, liability for damages; application of other laws.

(a) In a civil action in a court of this state when it is shown by competent evidence that personal injury, death or other damages, including damage to any underground facilities, occurred as a result of a violation of this act, there shall be a rebuttable presumption of negligence on the part of the violator.

 (b) In no event shall the excavator be responsible for any damage to underground facilities if such damage was caused by the failure of the operator to correctly and properly mark the location of the tolerance zone of the damaged facility.

 (c) Nothing in this act is intended to limit or modify the provisions of:

(1) K.S.A. 60‑258a, and amendments thereto; or

(2) the national electrical safety code, which would otherwise be applicable.

History:
Statute 66‑1812
Violation of act, civil penalties and injunctive relief.

Any person to whom this act applies, who violates any of the provisions contained in this act, shall be subject to civil penalties and injunctive relief as set out in K.S.A. 66-1,151, and amendments thereto, and any remedies established in rules and regulations promulgated by the state corporation commission in support of this act.
History:
Statute 66‑1813
Administration and enforcement by corporation commission.

This act shall be administered and enforced by the state corporation commission of the state of Kansas.  History: L. 1993, ch. 217, S. 13; July 1.
Statute 66‑1814
Severability.

If any provision of this act or the application thereof to any person or circumstance is held invalid, the remainder of the act and the application of such provision to other persons or circumstances shall not be affected thereby.

History: L. 1993, ch. 217, S. 14; July 1.

KENTUCKY

GENERAL ASSEMBLY

COMMONWEALTH OF KENTUCKY
REGULAR SESSION 1994

HOUSE BILL NO. 613

(As Enacted)

TUESDAY, MARCH 29, 1994
AN ACT relating to utility and underground facility damage prevention.
Be it enacted by the 6eneral Assembly of the Commonwealth of Kentucky:


SECTION 1. A NEW SECTION OF KRS CHAPTFR 367 IS CREATED TO READ AS FOLLOWS:

The General Assembly finds that the objective of underground facility damage prevention and the resulting benefits of public and workplace safety and protection of consumer services require and effective underground damage prevention procedure. Sections 1 through 9 of this Act, which may be cited as the "Underground Facility Damage Prevention Act of 1994," are created to provide for this procedure and accomplish this objective.


SECTION 2. A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

As used in Sections 2 through 9 of this Act:

(1) "Underground facility: means a line or system used for producing, storing, conveying, transmitting, or distributing telecommunications, electricity, gas petroleum, petroleum products, cable television, hazardous liquids, water, steam, or sewerage, including storm drainage.

(2) "Damage" means weakening of structural or lateral support or penetration of a facility coating, housing, or other protective device. It also means the partial or complete dislocation or severance of underground facilities.

(3) "Demolition" means any operation by which a structure or mass of material is wrecked, razed, moved, or removed by means of mechanized equipment, or discharge of explosives.

(4) "Mechanized equipment" means any equipment or tool energized by other than human or animal power.

(5) "Excavator" means any entity or individual engaged in a trade or business or government service which includes excavation or demolition. "Excavator" does not mean a utility operator or utility operator sub-contractor performing work to provide or repair utility customer service.

(6) "Operator" means any entity or individual owning underground facilities to serve the public.

(7) "Excavation" means any activity that results in the movement, placement, probing, or removal of earth, rock, or other material in or on the ground by the use of mechanized equipment or by the discharge of explosives.

(8) "Emergency" means there exists substantial likelihood that loss of life, property or utility service will result before procedures required under Section 5 through 7 of this Act can be completed.

(9) "Protection notification center" means an operator-provided notification center through which an excavator can contact the operator to enable the operator to provide the excavator with the approximate location of underground facilities.

(10) "One-call center" means a private sector, multi-member protection notification center providing a single telephone contact number through which an excavator may contact all operator one-call center members and all affected operators may receive information to enable them to provide the excavator with the approximate location of underground facilities.

(11) "Routine road maintenance" means preservation, including road repairs and resurfacing, but not construction at the sub-grade level; and surface ditch grading, but not grading below the original surface ditch depth.

(12) "Approximate location" means:

(a) For underground metallic facilities and underground non-metallic facilities with metallic tracer wire, a distance not to exceed the combined width of the underground facility plus eighteen (18) inches measured from the outer edge of each side of the underground facility; or

(b) For non-metallic facilities without metallic tracer wire, the underground facility shall be located as accurately as possible from field location records.

(13) "Business day" means from 8 a.m. to 5 p.m. every day except Saturday, Sunday and holidays established by federal or state statute.


SECTION 3. A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:
A permit issued pursuant to law authorizing excavation or demolition work shall not relieve a person from the responsibility for complying with Sections 3 to 9 of this Act.


SECTION 4. A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:
Every person who engages in non-emergency excavation or demolition work shall conform to Sections 3 through 9 of this Act. Compliance with excavator and operator notification requirements of Sections 3 to 9 of this Act shall not be required of authorized persons responding to emergency situations. However, these persons shall take every reasonable precaution to protect the public safety and underground facilities of others.


SECTION 5. A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:
(1) Each operator shall provide protection notification center access to excavators.

(2) Voluntary operator membership in a one-call protection notification center shall satisfy the requirement of subsection (1) of this section.

(3) Each operator member of a one-call center shall provide and update as needed to the one-call center the general location of its facilities, the operator identity and business address, and emergency notification telephone numbers.

(4) An operator shall within two (2) business days after receiving notification from an excavator;

(a) Inform the excavator of the approximate location and description of any of the operator's facilities that may be damaged or pose a safety concern because of excavation or demolition;

(b) Inform the excavator of any other information that would assist in locating and avoiding contact with or damage to operator facilities; and 

(c) Unless permanent facility markers are provided, the operator shall provide temporary markings to inform the excavator of the approximate location of the underground facility.

(5) Temporary underground facility markers shall consist of paint, chalk, flags, stakes, or any combination thereof and shall conform to the following color code:

(a) Electric power distribution and transmission - Safety Red

(b) Municipal electric systems - Safety Red

(c) Gas distribution and transmission - High visibility safety yellow

(d) Oil distribution and transmission - High visibility safety yellow

(e) Dangerous materials, product lines - High visibility safety yellow

(f) Telecommunications systems - Safety alert orange

(g) Cable television - Purple

(h) Police and fire communications - Safety alert orange

(i) Water systems - Safety precaution blue

(j) Sewer and storm drainage systems - Safety green

(k) Proposed excavation or construction boundaries - White


SECTION 6. A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:
(1) Each excavator planning excavation or demolition work shall, not less than two (2) business days prior to commencing work, notify each affected operator of the excavator's intended work and work schedule. Contacting the applicable protection notification centers shall satisfy this requirement.

(2) Each excavator shall provide each applicable protection notification center with adequate information regarding:

(a) The name of the individual making the notification;

(b) The complete company name, address, and business telephone number;

(c) The work site location, street address, including the cross street where applicable;

(d) The type, extent, duration and scheduled starting date and time of work to be performed.

(3) The excavator shall inform and provide to each work site employee the facility location and safety information provided by each operator.

(4) The excavator shall protect and preserve temporary underground facility markers until the scheduled work is completed.

(5) Each excavator shall request each operator to remark its facilities if the temporary facility markers become non-functional or the excavator materially alters his work plan or location.

(6) Each excavator who conducts or is responsible for any excavation or demolition that results in underground facility damage or which causes concern for public or workplace safety shall, immediately upon discovery of same, cease excavation and demolition activities and notify all affected operators of the location and nature of the safety concern or underground facility damage.

(7) Upon request by an operator, an excavator shall mark the boundaries of the location to excavated using the procedure set forth in Section 5(5) of this Act. This marking shall not alter, or relieve the excavator from complying with, the requirements of Section 3 to 9 of this Act.


SECTION 7. A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:
Each protection notification center shall:

(1) Operate the protection notification center during all business days.

(2) Immediately after receiving an excavation or demolition work notification from an excavator, provide to each of its affected operator members the excavator information required by Section 6(2) of this Act.

(3) Maintain a list of all its operator member's identities, business address and business and emergency telephone numbers and record this information in accordance with KRS 64.012 with the county clerk of each county where the operator member has underground facilities. The county clerk shall provide this information upon request for the actual cost of providing a copy, to be paid by the requesting party to the county clerk. The county clerk shall assume no liability associated with the receipt of this information from the protection notification center or for subsequent provision of this same information to the requesting party.

(4) Make the operator members information list available to any person for inspection at its place of business without charge or provide a copy of the list to any person for any county upon request for a fee not to exceed the actual cost of providing a copy.


SECTION 8. A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS: 
The requirements of Sections 3 to 9 of this Act shall not apply to the following:

(1) Excavation after all involved excavators and operators have completed joint working agreements and documented that all proposed excavation and demolition was reviewed and notification provided.

(2) Excavation by an operator on its own easement except where that easement is crossed by another operator's facilities.

(3) Routine road maintenance.

(4) Excavation using only non-powered hand tools or animal power.

(5) Tilling of soil for agricultural purposes.

(6) Persons, other than those in the excavation business for hire, excavating on residential property.

(7) The opening of a grave in a cemetery.

(8) A solid waste disposal site which is properly permitted.

(9) Coal mining operations which are currently regulated under KRS Chapter 350.


SECTION 9. A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

Any person who violates any provision of Section 3 to 7 of this Act shall be subject to a civil penalty of one thousand dollars ($1,000) for each violation, except that the civil penalty shall be two hundred and fifty dollars ($250) for the first violation and five hundred dollars ($500) for the second violation. This penalty shall not apply for persons or acts excluded under Sections 2(5), 4 and 8 of this Act. Action to recover the penalty provided for in this section may be brought by the Attorney General at the request of the injured party in the county in which the cause arose or in which the defendant has its principal in-state place of business or residence. The Attorney General may engage the assistance of the county attorney or Commonwealth attorney in the appropriate jurisdiction. Each involved enforcement authority may recover its enforcement cost incurred under this section. Reimbursement of enforcement authority costs shall be administered by the Attorney General. All penalties recovered in an action under this section shall be paid to the Attorney General, who shall deduct enforcement costs from the recovered penalties and remit the remainder to the General Fund. If enforcement costs exceed recovered penalties, the violator may be held responsible for any remaining enforcement costs.


Section 10. This Act shall become effective on January 1, 1995

LOUISIANA
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PART VII. UNDERGROUND UTILITIES AND FACILITIES

This Part was originally enacted as PART VII of Chapter 8 of Title 40, consisting of R.S. 40:1750 to 40:1761 by Acts 1988, No.923, 51. On authority of R.S. 24:253, the Part was redesignated as Part VII of Chapter 8 of Title 40, and the sections as R.S. 40:1749.11 to 40:1749.22. Sections 40:1749.23 to 40:1749.25 were added during the 1997 Louisiana Legislative Session.  R.S. 40:1749.26 was added during the 2001 Louisiana Legislative Session.

§1749.11. Short title; purpose

A. This Part shall be known and may be cited as the "Louisiana Underground Utilities and Facilities Damage Prevention Law."

B. It is the public policy of this state to promote the protection of property, workmen, and citizens in the immediate vicinity of an underground utility or facility from damage, death, or injury and to promote the health and well-being of the community by preventing the interruption of essential services which may result from the destruction of, or damage to, underground facilities or utilities.

§1749.12. Definitions

As used in this Part, the following terms shall have the meanings ascribed to them in this Section:

(1) "Damage" means any defacing, scraping, gorging, breaking, cutting, or displacement of, impact upon or removal of an underground utility or facility or its means of primary support.

(2) "Demolition" means the total or partical wrecking, razing, rendering, moving, or removing of any building or structure, movable or immovable.

(3) "Emergency" means any crisis situation which poses an imminent threat or danger to life, health, or property and requires immediate action.

(4) "Excavation" or "excavate" means any operation for the purpose of movement or removal of earth, rock, or other materials in or on the ground by the use of powered or mechanical or manual means, including pile driving, digging, blasting, auguring, boring, back filling, dredging, compressing, plowing-in, trenching, ditching, tunneling, land-leveling, grading, and mechanical probing.

(5) "Excavator" means any person who engages in excavation operations.

(6) "Operator" means any person, individual, governmental agency or political subdivision or their agents, joint venture, firm, partnership, association, or corporation who owns or operates, a public or private underground facility or utility which furnishes a service or material or stores, transports, or transmits electric energy, steam, oil, natural gas, gas, mixture of gases, petroleum, petroleum products, hazardous or flammable fluids, toxic or corrosive fluids/gases, including telephone or telegraph system, fiber optic electronic communication systems, or water or water systems, or drainage, sewer systems, or traffic control systems or other items of like nature.

(7) "Person" means an individual, firm, partnership, association, corporation, joint venture, municipality, governmental agency, political subdivision, or agent of the state or any legal representative, thereof.

(8) "Regional notification center" means anyone of the following:

(a) an entity designated as nonprofit by the Internal Revenue Service under Section 501(c) of the Internal Revenue Code and which is organized to protect its members from damage and is certified by the Department of Public Safety and Corrections in accordance with this Chapter.

(b) an organization of operators, consisting of two or more separate operators who jointly have underground utilities or facilities in three or more parishes in Louisiana, which is organized to protect its own installation from damage and has been certified by the Department of Public Safety and Corrections in accordance with this Part.

(c) an operator who has underground utilities or facilities in a majority of parishes in Louisiana and is organized to protect its own installation from damage, and has been certified by the Department of Public Safety and Corrections in accordance with this Part.

(9) "Service line or lines" means underground utilities or facilities, which provide power, gas, natural gas, communication or water capabilities to a building or structure or buildings or group of structures.

(10) "Underground utility or facility" means any pipe, conduit, duct, wire, cable, valve, line, fiber optic equipment, or other structure which is buried or placed below ground or submerged for use in connection with storage, conveyance, transmission or protection of electronics communication system, telephone or telegraph system, or fiber optic, electric energy, oil, natural gas, gases, steam, mixture of gases, petroleum, petroleum products, hazardous or flammable fluids/gases, toxic or corrosive fluids/gases, hazardous fluids/gases or other substances of like nature or water or water systems, sewer systems or traffic, drainage control systems, or other items of like nature.

(11) "Mark by time" is the date and time provided by the regional notification center by which the utility or facility operator is required to mark the location or provide information to enable an excavator or demolisher, using reasonable and prudent means, to determine the specific location of the utility or facility as provided for in R.S. 40:1749.14(D).

(12) "Demolisher" means any person engaged in the act of demolishing as defined in R.S. 40:1749.12(2)

(13) "Inclement weather" means weather that prohibits or impedes a worker's use of his locating equipment or causes undue risk to himself or his equipment such as lightning, heavy rain, tornadoes, hurricanes, floods, sleet, snow, or flooding conditions.

§1749.13. Excavation and demolition; prohibitions

A. Except as provided in this Section, no person shall excavate or demolish in any street, highway, public place or servitude of any operator, or near the location of an underground utility or facility, or on the premises of a customer served by an underground utility or facility without having first ascertained in the manner prescribed in Subsection B of this Section, the specific location as provided in R.S. 40:1749.14(D) of all underground utilities or facilities in the area which would be affected by the proposed excavation or demolition.

B.(1) Except as provided in R.S. 40:1749.15, prior to any excavation or demolition, each excavator or demolisher, including cable television owners or operators, shall serve telephonic notice of the intent to excavate or demolish to the regional notification center or centers serving the area in which the proposed excavation or demolition is to take place. Such notice shall be given to the notification center at least forty-eight hours, but not more than one hundred twenty hours, excluding weekends and holidays, in advance of the commencement of any excavation or demolition activity. Holidays shall consist of the following: New Year's Day; Good Friday; Independence Day; Labor Day; Thanksgiving Day; and Christmas Day, and/or or those days that these holidays are observed by the state.

(2) This notice shall contain the name, address, and telephone number of the person filing the notice of intent, and, if different, the person responsible for the excavation or demolition, the starting date, anticipated duration, and description of the specific type of excavation or demolition operation to be conducted, the specific location of the proposed excavation or demolition and a statement as to whether directional boring or explosives are to be used. If the excavation or demolition is part of a larger project, the notice shall be confined to the actual area of proposed excavation or demolition that will occur during the ten-day time period under Section 1749.14(C).

(3) Telephonic notice shall be recorded on tape or stored into an electronic data bank by the regional notification center and a record of the notice shall be retained for a three-year period from the date of notification.

(4) Notice shall be given and shall include a specific location request for excavation or demolition work to be performed at least forty-eight hours, but not more than one hundred twenty hours, excluding weekends and holidays, in advance of actual work commencement. Holidays shall consist of the following: New Year's Day; Good Friday; Independence Day; Labor Day; Thanksgiving Day; and Christmas Day, and/or the days on which those holidays are observed by the state. The markings of an operator's facility or utility shall be provided for excavation or demolition purposes only.

(5) The excavator or demolisher shall wait at least forty-eight hours following notification before commencing any excavation or demolition activity, except in the case of an emergency as defined in the provisions of this Part or if informed by the regional notification center that no operators are to be notified.

C. This Part shall not apply to activities by operators or land owners excavating their own underground utilities or facilities on their own property or operators' exclusive right-of-way provided there is no encroachment on the right-of-way of any operator.

D. Excavators may use white paint as marking under American Public Works Association guidelines.

§1749.14. Regional notification center

[Special Section, Acts 1988 RS - See West's]

A. Each operator of an underground utility or facility, excluding cable television but, including all state agencies and political subdivision of the state, shall become a member of, participate in, and share the cost of a regional notification center, except as provided for in R.S 40:1749.19.

B. A regional notification center receiving a notice of intent to excavate shall notify all members operators having underground utilities or facilities in or near the site of the proposed excavation.

C. (1) Each operator of an underground utility or facility, after having received the notification request from the regional notification center of an intent to excavate, shall supply, prior to the proposed excavation, the following information to the person responsible for the excavation:

(a) The specific location and type of all of its underground utilities or facilities which may be damaged as a result of the excavation or demolition.

(b) (i) Unless otherwise required by federal or state statutes, the specific location and type of underground utility or facility may, at the operator's option, be marked to locate the utilities or facilities. If the utilities or facilities are visibly marked by the operator, they shall be marked by the operator by color coded paint, flags, or stakes or similar means using the American Public Works Association color code.

(ii) The location of underground fiber optic cables shall be identified in accordance with the provisions of this Subparagraph and such identification shall also include an added special marking that is uniquely associated with fiber optic cables.

(iii) When the utility or facility operator has marked the location of underground utilities or facilities, the marking shall be deemed good as long as visible but not longer than ten calendar days, including weekends and holidays, from the "mark by" time. An additional notice to the regional notification center shall be given by the excavator or demolisher in accordance with the provision of this Part when the marks are no longer visible or if the excavation or demolition cannot be completed within ten calendar days from the mark by time, whichever occurs first.

(iv) The excavator shall use all reasonable and prudent means, within common industry practice, to protect and preserve all marks of the underground utility or facility.

(2) If the operator does not visibly mark the location of these utilities or facilities, the operator shall provide information to enable an excavator using reasonable and prudent means to determine the approximate location of the utility or facility. The information provided by the operator shall include a contact person and a specific telephone number for the excavators to call. After the operator has received the notification request, the information on location, size, and type of underground utility or facility must be provided by the operator to the excavator prior to excavation.

(3) In the event of inclement weather as defined in this Part, the mark by time shall be extended by a duration equal to the duration of the inclement weather. The owner or operator shall notify the excavator or demolisher before the expiration of the mark by time of the need for such extension.

D. For the purpose of this Section, the specific location of the underground facilities is defined as an area not wider than the width of the underground facility or utility as marked plus eighteen inches on either side.

E. (1) An excavator or demolisher who has given notice and otherwise complied with the provisions of this Part shall be immune from civil liability for damages in the area of the proposed excavation or demolition caused by such excavation or demolition to any owner or operator who:

(a) Was required by the provisions of this Part to become a member, participate in, or share the cost of a regional notification center, and failed to do so.

(b) Failed to mark or provide information as required by the provisions of this Part.

(2) The immunity provided by this subsection shall not apply to civil liability for damages caused by the negligence of the excavator or demolisher.

F. Should an owner or operator file suit against an excavator or demolisher for damages to underground utilities or facilities and the court finds in favor of the owner or operator, in addition to damages provided for by this Part, the owner or operator shall be entitled to recover reasonable attorney fees and costs. If the court finds in favor of the excavator or demolisher, the excavator or demolisher shall be entitled to recover reasonable attorney fees and costs.

§1749.15. Emergency excavation

The notice required under R.S. 40:1749.13 shall not apply to any person conducting an emergency excavation. Oral notice of the emergency excavation shall be given as soon as practicable to the regional notification center or each operator having underground utilities and facilities located in the area and, if necessary, emergency assistance shall be requested from each operator in locating and providing immediate protection to its underground utilities and facilities.

§1749.16. Precautions to avoid damage

In addition to the notification requirements in R.S. 40:1749.13 and 1749.14 and the emergency notification requirements in R.S. 40:1749.15, each person responsible for an excavation or demolition operation shall do the following:

(1) Plan the excavation or demolition to avoid damage to or minimize interference with underground utilities and facilities in and near the construction area.

(2) Maintain a safe clearance between the underground utilities or facilities and the cutting edge or point of any power or mechanized equipment, taking into account the known limit of control of the cutting edge or point to avoid damage to utilities or facilities.

(3) Provide support for underground utilities or facilities in and near the construction area, during excavation and back filling operations, as may be reasonably necessary to protect the facility.

(4) Dig test pits to determine the actual location of utilities or facilities handling electricity, gas, natural gas, oil, petroleum products, or other flammable, toxic, or corrosive fluid/gases if these utilities or facilities are to be exposed.

§1749.17. Excavation or demolition; repair of damage

A. Each person responsible for any excavation or demolition operations which result in any damage to an underground utility or facility shall, immediately upon discovery of that damage, notify the owner or operator of the utility or facility of the location and nature of the damage and shall allow the owner or operator reasonable time to accomplish necessary repairs before continuing the excavation, demolition, or back filling in the immediate area of damage.

B. Each person responsible for an excavation or demolition operation which results in damage to an underground utility or facility permitting the escape of any flammable, toxic, or corrosive fluids/gases shall, immediately upon discovery of that damage:

(1) Notify the owner or operator of the utility or facility as provided in Subsection A, and all other appropriate emergency response personnel, including 911 and the local law enforcement and fire departments and allow the owner or operator reasonable time to accomplish necessary repairs before continuing the excavation, demolition, or back filling in the immediate area of damage.

(2) Take any other action as may be reasonably necessary to protect persons and property and to minimize hazards until arrival of the owner or operator's personnel and police or fire department.

(3) Comply with any other notification process required by law or regulation.

C. For the purpose of this Part, failure to comply with the provisions of Subsection B shall constitute a single violation, except as provided below by Subsection D.

D. After discovery of the damage, each day that an excavator or demolisher fails to comply with the provisions of Subsection B shall be considered a separate violation.

§1749.18. Certification of a regional notification center by Department of Public Safety and Corrections

A. The Department of Public Safety and Corrections shall promulgate rules and regulations in accordance with the Administrative Procedure Act to establish a certification program for regional notification centers in this state.

B. Such rules and regulations shall include, but not be limited to, requirements that the regional notification center must have and maintain the following:

(1) Ability to accept and timely process and locate requests as required by law, including providing of ticket numbers, copies of tickets, notifications, and other procedures and information.

(2) Ability to accept and timely process short notice, priority and emergency locate requests.

(3) Voice recording of all incoming calls and retention of voice tapes for at least three years.

(4) Any other requirements that may be necessary for a regional notification center to properly perform the duties and functions required under this Part.

C. The department shall include in the rules and regulations procedures for certification by the department and may charge a fee for the certification process, not to exceed two thousand five hundred dollars. The rules and regulations required by this Section shall be promulgated by the department within six months from the effective date of this Subsection.

D. An entity operating in this state as an authorized regional notification center prior to and upon the effective date of this Subsection shall have six months from the date of final adoption of the rules and regulations required by this Section to seek and obtain compliance certification from the Department of Public Safety and Corrections. Failure to obtain such certification shall result in the cessation of activities by the regional notification center.

E. An entity not operating in this state as an authorized regional notification center prior to and upon the effective date of this Subsection shall obtain compliance certification from the Department of Public Safety and Corrections prior to performing the operations of a regional notification center in or for this state.

§1749.19. Voluntary participation by incorporated municipalities and parish government

A. Each incorporated municipality or parish government which owns or operates, in its own right or through a special district or districts created pursuant to constitutional or statutory authority, a drainage system, a sewer system, drainage, water or water system, traffic control system, an electrical energy system and/or a gas or natural gas system underground utility or facility within its local jurisdiction which would otherwise be included in R.S. 40:1749.14, and which does not desire to be so included, shall adopt an ordinance indicating this desire by December 31,1998. The ordinance shall be filed with the secretary of state for verification purposes. An incorporated municipality or parish government which fails to adopt the ordinance shall be subject to the provisions of this Part on and after December 31,1998.

B. Each municipality or parish government which owns or operates in its own right, or through a special district or districts created pursuant to law, a drainage system, a sewer system, water or water system, telephone or telegraph, fiber optic, electronics equipment system, traffic control system, an electrical energy system, natural gas system, and/or a gas system underground utility or facility within its local jurisdiction which would otherwise be included in R.S. 40:1749.17, and which is incorporated or created subsequent to July 1,1997 and which does not desire to be so included, shall comply with the provisions of Subsection A of this Section with in one year of the date of its first municipal elections or within one year of the date of creation of a special district.

§1749.20. Violations; penalties

A.(1) A person who is required by this Part to become a member of, participate in, or share the cost of, a regional notification center and who fails to do so shall be subject to a civil penalty of not more than two hundred fifty dollars for the first violation and not more than one thousand dollars for each subsequent violation. A subsequent violation shall be deemed to have occurred if the person fails to become a member of, participate in, or share the cost of, a regional notification center as required within ninety days after issuance of a citation for the previous violation.

(2) A person who participates in a regional notification center and who fails to mark or provide information regarding the location of underground utilities and facilities shall be subject to a civil penalty of not more than one thousand dollars. A subsequent violation shall be deemed to have occurred if a person fails to provide information or markings within two years of the issuance of a prior citation for the same or similar conduct.

(3) A person who is required by law to participate in a regional notification center and who fails to provide information or markings to indicate hazardous material as defined in Title 30 of the Louisiana Revised Statutes of 1950 shall be subject to the following:

(a) For the first violation, a civil penalty of not more than two hundred fifty dollars.

(b) For a second violation, a civil penalty of not more than five hundred dollars.

(c) For a third violation, a civil penalty of not more than one thousand dollars.

(d) For a fourth and each subsequent violation, a civil penalty of not less than two thousand dollars nor more than twenty-five thousand dollars.

B. An excavator or demolisher who violates the provisions of R.S. 40:1749.13, or 1749.17(B) shall be subject to the following:

(1) For the first violation, a civil penalty of not more than two hundred fifty dollars.

(2) For a second violation of a similar nature within a two-year period from the previous violation, a civil penalty of not more than five hundred dollars.

(3) For a third violation of a similar nature within a two-year period from a previous violation, a civil penalty of not more than one thousand dollars.

(4) For a fourth and each subsequent violation of a similar nature within a two-year period from the previous violation, a civil penalty of not less than two thousand dollars nor more that twenty-five thousand dollars.

(5) Any violation involving hazardous materials as defined in Title 30 of the Louisiana Revised Statutes of 1950, a civil penalty of not less than two thousand dollars nor more than twenty-five thousand dollars.

(6) An excavator or demolisher who is issued a citation for a violation shall immediately stop all excavation or demolition activity until the requirements of this Part are met. Failure to do so shall subject the excavator or demolisher to an additional citation and civil penalty of not more than twenty-five thousand dollars for each such subsequent citation issued.

C. A person may be cited with a violation and held liable for a civil penalty under this Section although the commission of the offense did not occur in the presence of a law enforcement officer if the evidence is sufficient to establish that the defendant has committed the offense.

§1749.21. Miscellaneous provisions

A. Except as otherwise specifically provided herein, the provisions of this Part shall not affect any civil remedies for personal injury or property damage, including damage to underground utilities or facilities.

B. Nothing in this Part shall affect any permitting process granted to a parish, municipal, local, or state governing authority. If a permit is issued in conjunction with excavation or demolition subject to the provisions of this Part, upon issuing the permit, the governing authority is encouraged to distribute to the permittee information regarding compliance with the provisions of this Part. The regional notification centers shall provide the information to the governing authority for distribution. The failure of the governing authority to distribute the information shall not for that reason alone create any liability on the part of the governing authority or permittee nor otherwise reduce or limit the duties and responsibilities of excavators or demolishers under this Part.

§1749.22. Preemption

No parish, municipal, local, or state governing authority may enact any ordinance or promulgate any rules or regulations which are in conflict with the provisions of this Part.

§1749.23. Enforcement and adjudication; administration; levy of civil penalties

A. The provisions of this Part may be enforced by the Department of Public Safety and Corrections or by any local law enforcement agency. The Department of Public Safety and Corrections or its designee may provide forms, including citation, complaint, and incident report forms, to other law enforcement agencies for use in enforcement of the provisions of this Part.

B. The deputy secretary for the office of public safety services in the Department of Public Safety and Corrections or any local law enforcement agency shall have the right to:

(1) Exclusively monitor excavation or demolition that is subject to the provisions of this Part to ensure compliance with the provisions of this Part, including requesting the production by the excavator or demolisher of the locate request number issued by the regional notification center.

(2) Issue citations for violations of the provisions of this Part in addition to other enforcement powers provided by law.

(3) Seek restraining orders, injunctions or other civil remedies to halt or prevent violations of the provisions of this Part.

C. Proceedings and adjudication for the levying of civil penalties under this Part shall be conducted by the division of administrative law in accordance with regulations adopted pursuant to the Administrative Procedure Act.

D. The secretary of the Department of Public Safety and Corrections or his designee may promulgate rules and regulations for the implementation and administration of the provisions of this Part relative to enforcement, which shall include developing a procedure for reporting and investigating complaints of violations of this Part that includes the following:

(1) Establishing a centralized complaint reporting point using a toll-free phone number that is available to contractors, utility operators, and the general public.

(2) Establishing a uniform complaint form to record the complaint's name and identifying information, the nature and details of the complaint, the geographic location of the complaint, any information about excavators, the date and time of the complaint, the date and time of the complaint report, and whether any collateral damage or off-site impact occurred including information about that impact or damage.

(3) Establishing a procedure to investigate the validity of the complaint using information provided by but not limited to certified regional notification centers with jurisdiction in the reported geographic area.

(4) Establishing a procedure for determining the appropriate law enforcement agency in the reported geographic area that will be responsible for investigating the complaint and for forwarding the complaint report to that law enforcement agency.

(5) Establishing a procedure for the law enforcement agency to completely investigate a complaint and obtain the information needed to issue a citation and adjudicate the complaint.

(6) Establishing a procedure for receiving citations issued by law enforcement agencies, determining whether the cited party wishes to contest the charge, and transferring contested citations to the Division of Administration for adjudication.

(7) Establishing a procedure for recording the number of citations issued and their disposition.

(8) Establishing procedures for collecting civil penalties for deposit into the Underground Damages Prevention Fund and disbursing those civil penalties according to the provisions of this Part.

E. The secretary of the Department of Public Safety and Corrections may promulgate rules and regulations for the implementation and administration of the provisions of this Part relative to enforcement.

§1749.24. Collection and Distribution of Fines or Civil Penalties; Underground Damages Prevention Fund

A. All civil penalties collected under the provisions of R.S. 40:1749.20(A) and (B) shall be paid to the state treasury for credit to the Underground Damages Prevention Fund created by this Section and shall be disbursed from the fund as follows:

(1) Fifty percent shall be retained by the Underground Damages Prevention Fund.

(2) Within one year of the civil penalty being deposited into the Underground Damages Prevention Fund, the agency responsible for administering R.S. 40:1749.23 shall disburse the remaining fifty percent of the civil penalties to the law enforcement agency that issued the citation.

B. All funds received by the Department of Public Safety and Corrections under the provisions of this Part shall be retained in the Underground Damages Prevention Fund.

C. After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana relative to the Bond Security and Redemption Fund , and prior to monies being placed in the state general fund, and amount equal to that deposited as required by Subsection B of this Section shall be credited to a special fund hereby created in the state treasury to be known as Underground Damages Prevention Fund. After disbursements as authorized in this Section, the monies in this fund shall be used solely as provided by Subsection D of this Section and only in the amounts appropriated by the legislature. All unexpended and unencumbered monies in this fund at the end of the fiscal year shall remain in such fund. The monies in this fund shall be invested by the state treasurer in the same manner as monies in the state general fund and interest earned on the investment of these monies shall be credited to this fund, following compliance with the requirement of Article VII, Section 9(B) relative to the Bond Security and Redemption Fund.

D. The monies in the Underground Damages Prevention Fund shall be used by the Department of Public Safety and Corrections or their designee solely for administration of the provisions of this Part, including payment to the Division of Administrative Law for adjudication services. Expenditures may also be made for information and programs designed to enhance awareness of the duties and responsibilities of persons governed by the provisions of this Part and the duties and responsibilities of persons who enforce and administer the provisions of this Part.

§1749.25. Department of Transportation and Development; compliance

Department of Transportation and Development right-of-way permit procedures, as promulgated in accordance with the Administrative Procedure Act and set forth in Title 70 of the Louisiana Administrative Code, constitute compliance with the provisions of this Part only insofar as this Part imposes upon the Department of Transportation and Development the duties of a regional notification center of operator.

Section 2. This Act shall become effective upon signature by the governor or, if not signed by the governor, upon expiration of the time for bills to become law without signature by the governor, as provided in Article Ill, Section 18 of the Constitution of Louisiana. If vetoed by the governor and subsequently approved by the legislature, this Act shall become effective on the day following such approval.

§1749.26. Public Work Projects

In addition to any other applicable provision of this Part, R.S. 38:2223 shall apply to any public work project.
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MAINE

The Maine Public Utilities Commission provides this edited version of the current Damage Prevention law to reflect 1

the amendments adopted on March 28, 2002 pending issuance of the State's official version of the amended law. 2

While MPUC used its best efforts to develop this edited version of the law, it otherwise makes no claim as to the 3

accuracy of this information. Please contact the following for additional reference: 4

For recently enacted legislation: 5

http://janus.state.me.us/legis/status/bill_status2.asp 6

http://janus.state.me.us/legis/bills/billtexts/LD202402-1.asp 7

For the current law: 8

http://janus.state.me.us/legis/statutes/23/title23sec3360-A.html 9

10

STATE OF MAINE Title 23, MRSA 3360-A 11

§ 3360-A. Protection of underground facilities 12

1. Definitions. As used in this section, unless the context otherwise indicates, the following terms 13

shall have the following meanings. 14

A. "Business day" means any day other than Saturday, Sunday or a legal holiday. 15

A-1. “Borrow pit” has the same meaning as provided in Title 38, section 482, subsection 1-A. 16

A-2. “Commercial timber harvesting activity” means the cutting or removal of timber for the primary 17

purpose of selling or processing forest products and includes the attendant operation of mobile or 18

portable chipping mills and of cutting and skidding machinery and the creation, use and maintenance of 19

skid trails, skid roads, winter haul roads and other roads to facilitate timber harvesting. 20

21

B. "Emergency excavation" means immediate excavation necessary to prevent injury, death or loss 22

of an existing vital service. 23

C. "Excavation" means any operation in which earth, rock or other material below the ground is 24

moved or otherwise displaced, by means of power tools, power equipment or explosives and 25

including grading, trenching, digging, ditching, drilling, auguring, tunneling, scraping and cable or 26

pipe driving, except tilling of soil and gardening or displacement of earth, rock or other material 27

for agricultural purposes, and except installation and maintenance of signs performed by the 28

Department of Transportation. 29

C-1. "Excavator" means any person proposing to make, making or contracting for an excavation. 30

D. "Person" means an individual, partnership, municipality, state, county, political subdivision, 31

utility, joint venture or corporation and includes the employer of an individual. 32

D-1. "Shoulder-grading activity" means highway maintenance work that involves the use of a 33

motorgrader or other suitable construction equipment with a blade on the shoulder of a road to 34

remove accumulated sand, gravel, sod or other material to establish drainage away from the 35

traveled portion of the highway. 36

E. "Underground facility" means any item of personal property buried or placed below ground for 37

use in connection with the storage or conveyance of water, sewage, electronic, telephonic or 38

telegraphic communications, electric energy, oil, gas or other substances and including, but not 39

limited to, pipes, sewers, conduits, cables, valves, lines, wires, manholes, attachments, 40

appurtenances and those parts of poles below ground. This definition shall not include highway 41

drainage culverts or under drains. 42

F. "Underground facility operator" means the owner or operator of any underground facility, other 43

than an underground oil storage facility as defined in Title 38, section 562-A, subsection 21 or an 44

airport aviation fuel hydrant piping system, used in furnishing electric, telephone, telegraph, gas, 45

petroleum transportation or cable television service. "Underground facility operator" does not 46

include a municipality or a public utility with fewer than 5 full-time employees or fewer than 300 47

customers or a person that owns underground facilities on its own property for commercial or 1

residential purposes. 2

G. "Utility" means any public utility as defined in Title 35-A, section 102, subsection 13. 3

1-A. Damage prevention system. Each underground facility operator shall be a member of and 4

participate in an underground facility damage prevention system, referred to in this section as the "system." The 5

system shall operate during regular business hours throughout the year and shall maintain adequate operations at 6

all other times to receive and process emergency notifications of proposed excavations. The system must receive 7

notices of proposed excavations and immediately transmit those notices to underground facility operators whose 8

facilities may be affected. The cost for operation of the system must be apportioned equitably among members. 9

Nothing in this subsection prohibits a municipality, utility or other entity that owns or operates an underground 10

facility from voluntarily becoming a member of the system. Notwithstanding subsection 1, paragraph F, a person 11

that voluntarily becomes a member of the system is deemed an underground facility operator for the purposes of 12

this section. 13

14

15

2. Repealed. Responsibility of designers. Architects, engineers or other persons designing or 16

requiring excavation shall obtain recorded information from persons with underground facilities, as to the 17

nature and location of underground facilities and then make the information and location a part of the plan by 18

which the contractors operate. 19

20

3. Notice by excavator. A person may not begin excavation without first giving notice as required by 21

this section, unless exempted pursuant to this section. 22

A. In addition to any other notices required under this section, each excavator shall notify the 23

system of the location of the intended excavation at least 3 business days but not more than 30 24

calendar days prior to the commencement of excavation. 25

B. Notice may be in writing, by telephone or by electronic facsimile as long as an excavator 26

acquires and records an acknowledgement of the receipt of any notice the excavator sends by 27

electronic facsimile. For purposes of this section, the system shall provide a toll-free telephone 28

number. 29

C. Prior to notifying the system, the area of proposed excavation must be marked by the excavator 30

in a manner designed to enable the operator of the underground facility to know the approximate 31

boundaries of the proposed excavation. 32

D. If an excavation involves blasting, the excavator shall provide written notice of that blasting, either 33

in the initial notice or in a subsequent notice, accurately specifying the date and location of that 34

blasting. This written notice must be given and received at least 24 hours in advance except that, in 35

the case of an unanticipated obstruction requiring blasting, the excavator shall provide written notice 36

not less than 4 hours in advance of that blasting. 37

E. If the proposed excavation or blasting does not commence within 30 calendar days of 38

notification under this subsection or the excavation or blasting will be expanded outside of the 39

location originally specified in the notification, the excavator responsible for that excavation shall 40

again notify the system as specified in paragraph A. 41

F. In the case of an excavation involving subcontractors or other arrangements in which more 42

than one entity qualifies as the excavator under this section, the excavator directly responsible 43

for performing the excavation shall ascertain that all notifications required by this subsection and 44

subsections 5, 5-A and 10 are performed. 45

46

3-A. Notification by system. Upon receiving notice of excavation, the system shall notify immediately 1

all members whose underground facilities may be affected. The system shall maintain adequate records to 2

document compliance with requirements of this chapter. 3

4

3-B. Additional notification by certain utilities. In addition to provi ding any other notices required 5

under this section and before commencing any excavation for the purposes of working on an underground gas 6

transmission line, a gas utility as defined in Title 35-A, section 102, subsection 8 or a natural gas pipeline 7

utility as defined in Title 35-A, section 102, subsection 10 shall provide to the fire department within whose 8

service area the excavation will occur notice of its intent to excavate. This notice must be in writing or by 9

telephone and must be given at least 3 business days prior to the utility commencing work. The utility may 10

not commence work until it has received from the fire department an acknowledgment of the notice either by 11

telephone or in writing. 12

13

3-C. Information provided to municipalities, fire departments and emergency response 14

agencies. Each gas utility as defined in Title 35-A, section 102, subsection 8 or natural gas pipeline utility 15

as defined in Title 35-A, section 102, subsection 10 shall provide maps to: 16

A. Each municipality within which it operates gas or natural gas underground transmission facilities. 17

These maps must clearly indicate the location and depth of all main supply underground 18

transmission facilities located within the jurisdiction of the municipality; 19

B. Each fire department within whose service territory it operates gas or natural gas underground 20

transmission facilities. These maps must clearly indicate the location and depth of all main supply 21

underground transmission facilities located within the jurisdiction of the fire department; 22

C. Each county emergency management agency within which it operates gas or natural gas 23

underground transmission facilities. These maps must clearly indicate the location and depth of all 24

main supply underground transmission facilities located within the jurisdiction of the county 25

emergency management agency; and 26

D. The Maine Emergency Management Agency. These maps must clearly indicate the location and 27

depth of all main supply underground transmission facilities that the utility operates in this State. 28

The utility must provide updated maps to the appropriate entities whenever changes occur in the 29

configuration of the utility's main supply underground facilities. 30

31

4. Response to notice. Operator response to notice locating facilities. An underground facility 32

operator shall, upon receipt of the notice provided for in subsection 3-A, advise the excavator of the location and 33

size of the operator's underground facilities and all underground facilities used in furnishing electric or gas service 34

that are connected to the operator's facilities, located in the public way and known to the operator in the proposed 35

excavation area by marking the location of the facilities with stakes, paint or by other identifiable markings. The 36

marking must identify a strip of land not more than 3 feet wide directly over the facility or a strip of land extending 37

not more than 1 1/2 feet on each side of the underground facility and must indicate the depth of the underground 38

facility, if known. The underground facility operator shall complete this marking no later than 2 full business days 39

after receipt of the notice. After the underground facility operator has marked the location of that operator's 40

underground facilities in the proposed excavation area, the excavator is responsible for maintaining the markings at 41

the location, unless the excavator requests remarking at the location due to obliteration, destruction or other 42

removal of the markings. The underground facility operator shall remark the location within one business day 43

following the receipt of a request to remark. 44

If the proposed excavation is of such length or size that the underground facility operator advises the 45

excavator that the operator can not reasonably respond with respect to all the operator's underground facilities 46

within 2 full business days, the excavator shall notify the operator of the specific location in which excavation will 47

4

first be made and the operator shall respond with respect to the operator's underground facilities in that location

within 2 full business days and for the remaining facilities within a reasonable time thereafter. 2

The system may adopt rules requiring, under certain circumstances, face-to-face meetings between 3

excavators and underground facility operators. 4

4-A. Repealed 5

6

4-B. Repealed 7

8

4-C. Excavation methods. An excavator may not use mechanical means of excavation when 9

excavating within 18 inches of any marked underground facilities until the underground facilities have been 10

exposed, except that mechanical means may be used, as necessary, for initial penetration and removal of 11

pavement, rock or other materials requiring use of mechanical means of excavation. Once the underground 12

facilities have been exposed, further excavation must be performed employing reasonable precautions to 13

avoid damage to the underground facilities, including, but not limited to, any substantial weakening of 14

structural or lateral support of the facilities or penetration or destruction of the facilities or their protective 15

coatings. For the purposes of this section, “mechanical means of excavation” means excavation using any 16

device or tool powered by an engine except air vacuum methods of excavation. 17

4-D. Abandoned or inactive facilities. Beginning on the date an owner or operator of underground 18

facilities is required by the Public Utilities Commission to implement electronic mapping, the owner 19

or operator shall indicate the existence of facilities abandoned or inactive after that date on its 20

electronic mapping system and shall notify an excavator when abandon or inactive facilities exist in 21

the area of an excavation. If an owner or operator of an underground facility does not maintain an 22

electronic mapping system, the owner or operator shall notify the excavator if the operator is aware of 23

abandon or inactive facilities in the area of an excavation. 24

25

5. Emergency excavations. In an emergency, an excavator may commence an excavation after 26

having taken all reasonable steps, consistent with the emergency, to notify the system and to mark the 27

excavation site consistent with subsection 3, paragraph C. Each underground facility operator shall locate its 28

underground facilities as soon as practicable after receiving notification of an emergency excavation whether 29

or not the excavation has begun. 30

31

5-A. Notice of damage. When an underground facility is damaged, the excavator causing the 32

damage shall immediately notify the affected underground facility operator. The excavator may not backfill an 33

excavation where damage has occurred without first receiving permission from the affected operator. 34

35

5-B. Exemption; commercial forestry and borrow pit operations. A person is exempt from the notice 36

requirements of subsection 3 for any excavation undertaken in conjunction with a commercial timber harvesting 37

activity or borrow pit provided the excavation: 38

39

A. Is not conducted in a public place, on public land or within a public easement, including, but not limited 40

to, a public way; 41D. Does not involve the use of explosives. 1

2

5-C. Exemptions; written agreements. A person undertaking an excavation in conjunction with a 3

commercial timber harvesting activity within 100 feet of an underground facility or on an easement or land owned 4

by an underground facility operator or within 100 feet of an easement or land owned by an underground facility 5

operator is exempt from the notice requirements of subsection 3 and from the provisions of subsection 4-C if the 6

person: 7

8

A. Has contacted the system to determine the identity of all underground facility operators that own or 9

operate underground facilities within the area of the excavation; 10

11

B. Has entered into written agreements with all underground facility operators owning or operating facilities 12

in the area of the excavation and with all persons owning the land on which the excavation occurs; and 13

14

C. Undertakes the excavation in accordance with the terms of the written agreements. 15

16

5-D. Exemption; cemeteries. An excavator is exempt from the notice requirements of 17

subsection 3 and subsection 10 for any excavation undertaken within the boundaries of a cemetery if 18

the following procedures are followed. 19

20

A. The person responsible for operating the cemetery shall provide notice pursuant to 21

subsections 3 and 10 identifying the entire cemetery as a potential excavation site. Owners 22

and operators of underground facilities within the cemetery shall mark those facilities in 23

accordance with subsections 4 and 10, as applicable. Thereafter, the person responsible for 24

operating the cemetery shall maintain sufficient records or markings to identify the location of 25

underground facilities within the cemetery. 26

27

B. The person responsible for operating the cemetery shall identify the location of any 28

underground facilities within the excavation area and take appropriate action to avoid damage 29

to the facilities. 30

31

5-E. Shoulder-grading procedure. An excavator that is a licensing authority as defined by Title 32

35-A, section 2502, subsection 1 or its designee may be exempt from subsection 4-C for any 33

excavation that is shoulder-grading activity if the excavator complies with this subsection. If an 34

excavator chooses to excavate under this subsection, all owners of underground facilities within the 35

area of excavation must comply with this subsection. 36

37

A. The excavator shall provide notice as required by subsections 3 and 10 and the owner or 38

operator of underground facilities shall respond as required by subsections 4 and 10. 39

40

B. The excavator shall contact each owner or operator of underground facilities within the 41

area of proposed shoulder-grading activity and describe the scope of its proposed shoulder- 42

grading activity, including the anticipated depth of grading. 43

44

C. The owner or operator of each underground facility shall within 3 business days determine 45

and notify the excavator whether the depth of its facility is sufficient to avoid damage. 46

426

1

D. After receipt of notice provided pursuant to paragraph C, the excavator may commence its 2

shoulder-grading activity in a manner that does not disturb the facilities indicated by the 3

owners or operators of the underground facilities or, if a facility is located at an insufficient 4

depth to allow the proposed shoulder-grading activity, prior to the shoulder-grading activity the 5

licensing authority may require the owner or operator of the underground facility to lower or 6

otherwise move its facility in accordance with applicable law and the terms of its license. 7

8

6. Liability of excavator. If an excavator complies with subsection 3 and if information pursuant to 9

subsections 3-A and 4 is not provided within the time specified or if the information provided fails to identify 10

the location of the underground facilities in accordance with subsection 4, then an excavator damaging or 11

injuring underground facilities is not liable for any damage or injury caused by the excavation, except on proof 12

of negligence. 13

14

6-B. Failure to notify. An excavation that is made without the excavator providing any or all of the notices 15

required by this section that results in any damage to an underground facility or facilities is prima facie evidence in 16

any civil or administrative proceeding that the damage was caused by the negligence of the excavator. 17

18

19

6-C. Forfeitures. In an adjudicatory proceeding, the Public Utilities Commission may, in accordance with 20

this subsection, impose an administrative penalty for any violation of this subsection. The administrative penalty 21

may not exceed $500 except that if the person has been found in violation of this subsection within the prior 12 22

months, the administrative penalty may not exceed $5,000. Administrative penalties imposed pursuant to this 23

subsection are in addition to any other remedies or forfeitures provided by law and any liability that may result from 24

the act or omission constituting the violation. Prior to imposing any penalties under this subsection, the 25

commission shall consider evidence of the record of the violator, including, to the extent applicable, the number of 26

successful excavations undertaken by the violator or the number of locations successfully marked by the violator 27

during the prior 12 months. The commission may require a person who violates any provision of this section to 28

participate, at the expense of the violator, in an educational program developed and conducted by the system. 29

30

The Public Utilities Commission may impose administrative penalties for any the following violations: 31

32

A. Failure of an excavator to give notice of an excavation as required under subsection 3, except to the 33

extent the excavator is exempt from the provisions subsection 3 pursuant other provisions of this section; 34

35

B. Excavation by an excavator in a reckless or negligent manner that poses a threat to an underground 36

facility; 37

38

C. Excavation by an excavator that does not comply with the requirements of section 4-C, except to the 39

excavator is exempt from the provisions subsection 4-C pursuant to subsection 5-B; 40

41

D. Failure of an underground facility operator to mark the location of the operator's underground facilities 42

within the time limits required by section 4; or 43

44

B. Is not conducted within 100 feet of an easement or land owned by an underground facility operator; 43

44

C. Is not conducted within 100 feet of an underground facility; and 45

467

E. Marking by an underground facility operator of the location of an underground facility in a reckless or 1

negligent manner.; or 2

3

F. Failure of an excavator to comply with the requirements of subsection 5-C, 5-D or 5-E. 4

5

6

7. Imprudent action. Compliance with this section does not excuse a person from acting in a 7

careful and prudent manner nor does compliance with this section excuse a person from liability for damage 8

or injury for failure to so act. 9

10

8. Effect on existing statutes or ordinances. Nothing contained in this section shall be construed 11

to effect or impair any statute or ordinance requiring permits for excavation in a street or public highway. 12

13

9. Repealed. 14

15

10. Further notice requirements. The following provisions govern excavations in areas where there 16

are underground facilities owned or operated by a person who is not an underground facility operator as 17

defined in subsection 1 and who is not a voluntary member of the system established under subsection 1-A. 18

A. In addition to other notice requirements under this section and except for an employee with 19

respect to an employer's facility, an excavator shall notify any person who is not a member of the 20

system and has underground facilities in the area of the proposed excavation. This notice must be 21

in writing or in person and must be given at least 3 business days prior to the commencement of 22

excavation. 23

B. A person owning or operating an underground facility shall, upon receipt of the notice provided for 24

in paragraph A, advise the excavator of the location and size of the underground facilities in the 25

proposed excavation area by marking the location of the facilities with stakes, paint or by any other 26

identifiable markings within 36 inches horizontally from the exterior sides of the underground 27

facilities and the depth of the underground facilities, if known. The person providing information shall 28

respond no later than 2 full business days after receipt of the notice. It is the responsibility of the 29

excavator to maintain those location markings until the excavations are completed. 30

If an excavator complies with paragraph A and if information pursuant to paragraph B is not provided within 31

the time specified or if the information fails to identify the location of the underground facilities in accordance 32

with paragraph B, then an excavator damaging or injuring underground facilities is not liable for any damage 33

or injury caused by the excavation, except on proof of negligence. 34

35

11. Enforcement. The Public Utilities Commission may adopt procedures necessary and appropriate to 36

gather information and hear and resolve complaints concerning failure to comply with the provisions of this section. 37

38

12. Injunctions; costs. The owner or operator of an underground facility or the Public Utilities Commission 39

may commence an action in a court of competent jurisdiction seeking a temporary restraining order or injunction 40

to prevent a person from undertaking an excavation that may result in damage to the underground facility. The 41

court may issue a temporary restraining order or injunction if the court determines that the excavation or proposed 42

excavation: 43

A. Is being conducted or is likely to be conducted in a negligent or unsafe manner; and 44

8

B. Is causing or is likely to cause damage to the underground facility. 1

If the owner or operator prevails in an action brought pursuant to this subsection, the owner or operator is 2

entitled to an award of the costs of bringing the action, including reasonable attorney's fees. 3

NOTE : This rule does not reflect the amendments to the law adopted March 28, 2002 and are 4

in the process of being revised. 5

6

State Of Maine Dig Safe Rule 7

8

§ I GENERAL PROVISIONS 9

10

A. Purpose and Scope. The purpose of this rule is to implement the provisions of the State's 11

underground facility damage prevention requirements contained in Title 23 M.R.S.A. § 3360-A, "Protection of 12

Underground Facilities." The rule establishes the responsibilities of excavators, operators and Dig Safe System, 13

Inc. The rule also establishes the process by which the Public Utilities Commission enforces this program. 14

15

B. Applicability. Dig Safe System, Inc. shall be the damage prevention system that operates in 16

Maine. Unless otherwise indicated, the provisions of this rule apply to all operators of underground facilities, 17

excavators, architects and other designers of excavations, and Dig Safe System, Inc. 18

19

§ 2 DEFINITIONS 20

21

As used in this section, unless the context otherwise indicates, the following terms shall have the 22

following meanings. 23

24

A. Business Day. "Business day" means a 24-hour day other than Saturday, Sunday or a legal 25

Maine holiday. 26

27

B. Borrow Pit. "Borrow pit" has the same meaning as provided in Title 38, Section 482, Subsection 28

1-A, as it may change from time to time. 29

30

C. Commercial Timber Harvesting Activity. "Commercial timber harvesting activity" means the 31

cutting or removal of timber for the primary purpose of selling or processing forest products and includes the 32

attendant operation of mobile or portable chipping mills and of cutting and skidding machinery and the creation, 33

use and maintenance of skid trails, skid roads, winter haul roads and other roads to facilitate timber harvesting. 34

35

D. Commission. "Commission" means the Maine Public Utilities Commission. 36

37

E. Damage. "Damage" means any impact upon, or removal of support from, an underground facility 38

as a result of excavation or demolition, which according to the operating practices of the operator would 39

necessitate the repair bf such facility. 40

1

F Damage Prevention System or System. "Damage prevention system" or "system" means an 2

organization whose membership is open to all operators of underground facilities located within the State of Maine, 3

which maintains a database, provided by its member operators, that includes the geographic areas in which its 4

member operators desire transmission of notices of proposed excavation and which has the capability to transmit 5

notices of proposed excavation to member operators by teletype, facsimile, computer or telephone. 6

7

G. Demolition. "Demolition" means any operation by which a structure or material is wrecked, razed, 8

rendered, moved or removed by means of any tools, equipment or discharge of explosives which could damage 9

underground facilities. 10

11

12

H. Dig Safe System. Inc. or Dig Safe. "Dig Safe System, Inc." or "Dig Safe" means the damage 13

prevention system operating in Maine. 14

15

I. Emergency. "Emergency" means a sudden or unexpected occurrence involving a clear and 16

imminent danger, demanding immediate action to prevent or mitigate loss of, or damage to, life, health, property or 17

essential public services. 18

19

J. Emergency Excavation. "Emergency excavation" means immediate excavation necessary to 20

prevent injury, death or loss of an existing vital service. 21

22

K. Excavation. "Excavation" means any operation in which earth, rock or other material below the 23

ground is moved or otherwise displaced, by means of power tools, power equipment or explosives and includes 24

grading, trenching7 digging, ditching, drilling, auguring, tunneling, scraping and cable or pipe driving, except tilling of 25

soil and gardening or displacement of earth, rock or other material for agricultural purposes, and except installation 26

and maintenance of signs performed by the Department of Transportation. 27

28

L. Excavator. "Excavator" means any person proposing to make, making or contracting for an 29

excavation. 30

31

M. Mechanical Means of Excavation. "Mechanical means of excavation" means excavation using 32

any device or tool powered by an engine except air vacuum methods of excavation. 33

34

N. Member Operator. "Member operator" means an operator that is a member of Dig Safe, Inc. 35

36

0. Notify. Notice or Notification. "Notice" or "notification" means the delivery of all required 37

information to the person to be notified and the receipt of it by such person in accordance with this rule. To "notify" 38

means to give notice in accordance with the requirements of this rule. 39

P Non-member Operator. "Non-member operator" means an operator that is not a member of Dig 1

Safe, Inc. 2

3

Q. Operator. "Operator" means the owner or operator of an underground facility. Within this rule, 4

operators are further categorized as "member operators" and "non-member operators." 5

6

R. Person. "Person" means an individual, partnership, municipality, state, county, political 7

subdivision, public utility, joint venture or corporation and includes the employer of an individual. 8

9

S. Respondent. "Respondent" means a person alleged to have committed a violation under this rule 10

or 23 M.R.S.A. § 3360-A. 11

12

T. Underground Facility or Facility. "Underground facility" or "facility" means any item of personal 13

property buried or placed below ground for use in connection with the storage or conveyance of water, sewage, 14

electronic, telephonic or telegraphic communications, cable television service, electric energy, oil, gas or other 15

substances and including, but not limited to, pipes, sewers, conduits, cables, valves, lines, wires, manholes, 16

attachments, appurtenances thereto and those parts of poles below ground. This definition shall not include 17

highway drainage culverts or underdrains. 18

19

U. Underground Facility Operator. "Underground facility operator" means the owner or operator of 20

any underground facility, other than an underground oil storage facility as defined in Title 38, section 562-A, 21

subsection 21 or an airport aviation fuel hydrant piping system, used in furnishing electric, telephone, telegraph, 22

gas, petroleum transportation or cable television service. "Underground facility operator" does not include a 23

municipality or a public utility with fewer than five full-time employees or fewer than 300 customers. 24

25

V. Violation. "Violation" means any of the actions identified in 23 M.R.S.A. §3360-A, section 6-C 26

(the Dig Safe law) as violations subject to the imposition of an administrative penalty and acts of non-compliance 27

with the provisions of this rule. 28

29

§ 3 RESPONSIBILITIES OF THE DESIGNER 30

Architects, engineers, or other persons designing or requiring excavation shall obtain from the operators, 31

recorded information describing the nature and location of all affected underground facilities, and shall make the 32

information a part of the plan by which excavation occurs. 33

34

35

§4 RESPONSIBILITIES OF THE EXCAVATOR 36

37

A. Pre-marking. The excavator shall mark the approximate boundary of a proposed excavation in 38

white, or as otherwise established by Dig Safe, prior to notifying Dig Safe as required by Section 4(B). 39

40

B. Notification 4111

1

1. Notification to Dig Safe 2

3

a. Notice process. An excavator shall notify Dig Safe of the location of the intended 4

excavation at least 72 hours, not including Saturdays, Sundays and legal Maine holidays, but not more than 30 5

calendar days, prior to the commencement of excavation. Notification may be given in writing, by telephone, or by 6

electronic means. Non-emergency notification shall take place between the hours of 7 a.m. and 5 p.m. 7

8

b. Acknowledgement. An excavator shall acquire and record an acknowledgement 9

from Dig Safe for any notice the excavator sends by electronic means. 10

11

c. Blasting. If an excavation involves blasting, the excavator shall notify Dig Safe in 12

writing of the date and location of the blasting. This written notice must be given and received at least 24 hours in 13

advance of the blasting, except that, in the case of an unanticipated obstruction requiring blasting, the excavator 14

shall provide written notice not less than four hours in advance of that blasting. 15

16

d. Renotification. If the proposed excavation or blasting does not commence within 17

30 calendar days of notification or the excavation or blasting will be expanded outside the location originally 18

specified in the notification, the excavator shall renotify Dig Safe as specified in this section. 19

20

e. Contents of notice. Notification to Dig Safe shall contain the following 21

information: 22

23

1) the name of the individual serving such notice; 24

25

2) the location of the proposed excavation; 26

27

28

3) the name, address, telephone number and the telefacsimile (fax) 29

number, if available, of the excavator; 30

31

4) the excavator's field telephone number, if available; and 32

33

5) the type and extent of the proposed excavation. 34

35

2. Additional notifications. In addition to notifying Dig Safe as required in Subsection 36

4(B)(1), an excavator shall notify any non-member operator in the area of the proposed excavation. This notice 37

must be in accordance with subsection 4(B)(1) except that it will be provided directly to the non-member operator 38

and not to Dig Safe. 39

4012

C. Excavation

2

1. Emergency excavations. In an emergency, an excavator may commence an excavation 3

after taking all reasonable steps, consistent with the emergency, to pre-mark the excavation site and notify Dig 4

Safe and non-member operators pursuant to subsection 4(B). 5

6

2. Safety zone. An excavator may not use mechanical means of excavation when 7

excavating within 18 inches in any direction of any marked underground facilities until the underground facilities 8

have been exposed, except that mechanical means may be used, as necessary, for initial penetration and removal 9

of pavement, rock or other materials requiring use of mechanical means of excavation. Once the underground 10

facilities have been exposed, further excavation must be performed employing reasonable precautions to avoid 11

damage to the underground facilities, including, but not limited to, any substantial weakening of structural or lateral 12

support of the facilities or penetration or destruction of the facilities or their protective coatings. The lateral 13

boundaries of the safety zone shall be the operator's tolerance zone markings as directed in subsection 6(B)(4)(b). 14

15

16

3. Maintenance of markings. An excavator shall maintain markings made by an operator 17

pursuant to Section 6(B). If an excavator cannot maintain the markings, the excavator shall request that the 18

operator reapply the markings. 19

20

D. Reporting 21

22

23

1. Notice of damage to operator. An excavator who damages an underground facility shall 24

immediately notify the affected operator. The excavator shall not backfill an excavation where damage has 25

occurred without first receiving permission from the affected operator. 26

27

28

2. Report to Commission. An excavator involved in an excavation shall report to the 29

Commission any violations of this rule that the excavator observes during an excavation, and that: 30

31

a. pose a clear threat to an underground facility; or 32

33

b. result in damage to an underground facility. 34

35

The violation shall be reported on the Underground Facility Incident Report available from 36

the Commission (207-287-3831 or http://www.state.me.us/mpuc). The excavator shall submit this report within 10 37

days of discovering a suspected violation. Any person may report to the Commission any other failure to comply 38

with this rule or other concerns regarding underground facilities damage prevention, using the Underground Facility 39

Incident Report. 40

41

E. Legal Effect of Non-compliance. 2

3

4

1. Excavator. The failure of an excavator to provide any or all notices required by Sections 5

4(B)(1) and 4(B)(2) for an excavation that results in damage to an underground facility or facilities shall be prima 6

facie evidence in any civil or administrative proceeding that the damage was caused by the negligence of the 7

excavator. 8

9

10

2. Member Operator. If an excavator complies with all excavator responsibilities described 11

in Sections 4(A) and 4(B)(1), and if Dig Safe does not provide all information pursuant to Section 5(A) or an 12

operator does not provide all information pursuant to Section 6(B) or the information provided fails to identify the 13

location of the underground facilities in accordance with Section 6(B), then an excavator is not liable for any 14

damage or injury caused by the excavation, except on proof of negligence. 15

16

17

3. Non-member Operator. If an excavator provides notice to nonmember operators pursuant 18

to Section 4(B)(2), and if a non-member operator fails to mark the location of its facilities pursuant to Section 6(B), 19

then an excavator is not liable for any damage or injury caused by the excavation, except on proof of negligence. 20

21

F Exemption: Commercial Forestry and Borrow Pit Operations 22

23

1. Activity requiring no written agreement. An excavator is exempt from the notice 24

requirements of Section 4(A) and 4(B) for any excavation undertaken in conjunction with a commercial timber 25

harvesting activity or borrow pit operation provided the excavation: 26

27

a. is not conducted in a public place, on public land or within a public easement, 28

including, but not limited to, a public way; 29

30

b. is not conducted within 100 feet of an easement or land owned by an 31

underground facility operator; 32

33

c. is not conducted within 100 feet of an underground facility; and 34

35

d. does not involve the use of explosives. 36

37

2. Activity requiring written agreement. An excavator is exempt from the requirements of 38

Sections 4(A), 4(B) and 4(C) for any excavation undertaken in conjunction with a commercial timber harvesting 39

14

activity, when that excavation is within 100 feet of an underground facility or on an easement or land owned by an 1

operator or within 100 feet of an easement or land owned by an operator if the excavator: 2

3

area of the excavation; 4

5

a. contacts Dig Safe to identify all member operators within the 6

7

b. enters into written agreements with all operators within the area of the 8

excavation and with all persons owning the land on which the excavation occurs; and 9

written agreements. 10

11

c. undertakes the excavation in accordance with the terms of the 12

13

§ 5 RESPONSIBILITIES OF DIG SAFE 14

15

A. Notification. Upon receiving notice of excavation as required by Section 4(B), Dig Safe shall 16

immediately notify all member operators whose underground facilities may be affected by the notice. 17

18

B. System Reguirements 19

20

1. Dig Safe shall provide a single, statewide, toll-free telephone number. All telephone 21

directories shall prominently display the toll4ree number: 1-(888)-DIGSAFE (1-(888)-344-7233) or such other 22

number that may be established. 23

24

2. At a minimum, Dig Safe shall staff its operation from 7 a.m. to 5 p.m. each day 25

excluding Saturdays, Sundays and legal Maine holidays. Dig Safe shall provide emergency notification 24 hours 26

per day, 7 days per week. 27

28

3. Dig Safe shall provide adequate communication equipment and personnel sufficient to 29

answer calls within 20 seconds under normal operating conditions or otherwise as soon as practicable. 30

31

4. Dig Safe shall transmit non-emergency messages to member operators by 6:00 p.m. on 32

the date of receipt. Dig Safe shall transmit emergency messages to member operators within 10 minutes of 33

receipt under normal operating conditions or otherwise as soon as practicable. 34

35

5. Dig Safe may adopt rules requiring face-to-face meetings between excavators and 36

member operators. 37

38

6. The cost of operating Dig Safe shall be apportioned equitably among its member 39

operators. 40

41

7 Dig Safe shall maintain adequate records to document compliance with the requirements of 1

this rule. Dig Safe shall annually report to the Commission information adequate to demonstrate the extent to 2

which it answers calls and transmits messages within the time frames required by this rule. 3

4

C. Public Awareness Programs 5

6

I Dig Safe shall provide all member operators with a brochure explaining Dig Safe's objectives, 7

procedural guidelines and opportunities for member participation. 8

9

2. Upon request, Dig Safe shall provide training to operators and excavators regarding its 10

operations. 11

12

3. Dig Safe shall conduct a public awareness program, including but not limited to making 13

literature available describing Dig Safe, distributing such literature to the public, and making such literature 14

available for purchase and distribution to requesting parties. 15

16

§ 6 RESPONSIBILITIES OF THE OPERATOR 17

18

A. Dig Safe Membership 19

20

1. Members 21

22

a. An underground facility operator, as defined in Section 2(U), must join Dig Safe. 23

Any other operator may voluntarily join Dig Safe. 24

25

b. All members of Dig Safe shall pay to Dig Safe the cost of operation apportioned 26

to the members pursuant to subsection 5(B)(6). 27

28

c. All members of Dig Safe shall maintain communications equipment that is 29

compatible with Dig Safe's communication equipment maintained pursuant to subsection 5(B)(3). 30

31

2. Non-members. An operator that is not a member of Dig Safe pursuant to subsection 32

6(A)(1) shall, upon receipt of the notice provided for in subsection 4(B)(2), mark the location of its underground 33

facilities in accordance with subsection 6(B). 34

35

B. Marking 36

37

1. Purpose. An operator shall, upon receipt of the notice provided in Section 4(B)(2) or 38

Section 5, advise the excavator of the location and size of the operator's underground facilities within the area of 39

the proposed excavation by marking the location of the facilities in accordance with this subsection. 40

16

1

2. Time reguirements 2

3

a. Initial marking. The operator shall complete marking no later than two business 4

days after receipt of the notice provided for in Section 5 or Section 4(B)(2), unless the proposed excavation is of 5

such length or size that the operator cannot reasonably mark all its underground facilities within two business 6

days. In such an instance, the operator shall inform the excavator, and the excavator shall notify the operator of 7

the location in which excavation will first be made. The operator shall mark the underground facilities in that 8

location within two business days and will mark the remaining facilities as soon as practicable. 9

10

b. Re-marking. Following an excavator's request to re-mark an excavation area 11

pursuant to subsection 4(C)(3), an operator shall again mark this location within one business day. 12

13

c. Emergencies. An operator shall mark its underground facilities as soon as 14

practicable after receiving notification of an emergency excavation pursuant to Section 4(C)(1). 15

16

d. Test holes. After receiving notification pursuant to Section 5 or Section 4(B)(2), if 17

an operator must dig test holes in order to locate its underground facilities, other operators within the premarked 18

area shall mark their facilities within one business day of notification from the excavating operator or within a time 19

frame agreed upon by the excavator. 20

21

3. Markers. The operator shall use paint, stakes, flags or other 22

appropriate means to mark its underground facilities. The physical characteristics in the area of the proposed 23

excavation shall be considered when determining the type of marker to be utilized. Markers shall conform to the 24

color code established by Dig Safe, as follows: 25

26

a. Red: electric power lines, cables, conduit, or lighting cables; 27

conduits; 28

29

b. Yellow: gas, oil, steam, petroleum, or gaseous materials; 30

31

c. Orange: communication, alarm, or signal lines, cables, or 32

33

d. Blue: water, irrigation, or slurry lines; 34

35

e. Green: sewers or drain lines; and 36

37

f. Purple: reclaimed water, irrigation, and slurry lines. 38

39

4. Marking procedures 40

1

a. Identification. Marking shall identify changes in direction or terminations 2

occurring within the immediate area of the proposed excavation. Where practical, all marking methods shall 3

indicate the width of the underground facility. 4

5

b. Tolerance zone. The operator shall mark a finite area, designated the "tolerance 6

zone," on each side of the underground facility. The tolerance zone for each facility will be an area 18 inches on 7

each side of the facility for the length of the facility within the area of proposed excavation. 8

9

c. Marking methods. The operator shall use one of the following marking methods 10

to establish the tolerance zone of an underground facility: 11

12

1) The corridor marking method. This method involves placing markers at 13

either boundary of the tolerance zone, such that the markers will be placed away from the facility centerline 18 14

inches plus one-half the width of the facility. If an operator maintains two or more facilities in close proximity to 15

each other within the excavation area, one tolerance zone may include both facilities. In this instance, the 16

boundaries of the zone shall be established by locating the boundaries of each separate facility and placing 17

markers 18 inches from the outer boundaries of the multiple facilities. In this circumstance, the operator shall mark 18

the centerline of each facility within the marked boundaries. 19

20

2) The centerline marking method. This method involves 21

placing markers directly over the centerline of the facility, permitting the excavator to establish boundaries of the 22

tolerance zone at points located 18 inches plus half the width of the facility from the markers. The width of the 23

facility shall be indicated upon the markers. If an operator maintains two or more facilities in close proximity to 24

each other within the excavation area, the operator shall place markers over the centerline of each facility. 25

26

3) The offset marking method. This method involves locating the centerline 27

of the facility by placing markers at locations that parallel the facility. The offset marking methods shall be used 28

only when it is impractical to use either the corridor or centerline methods. The markers used for the offset 29

marking methods shall indicate the distance and direction to the centerline of the facility and its width. 30

31

C. Reporting 32

33

I Report to Commission. An operator shall report to the Commission any violations of this rule 34

that an operator observes and that: 35

36

a. pose a clear threat to an underground facility; or 37

38

b. result in damage to an underground facility. 39

40

The violation shall be reported on the Underground Facilities Incident 41

Report available from the Commission (207-287-3831 or http://www.state.me.usImpuc).

The operator shall submit this report within 10 days of discovering a suspected violation. 2

Any person may report to the Commission any other failure to comply with this rule or other 3

concerns regarding underground facilities damage prevention, using the Underground 4

Facility Incident Report. 5

6

2. Annual activity report. An operator shall submit a report to the Commission within 75 7

days after the end of each calendar year that states the total number of excavation notifications received by the 8

operator during the previous year and the total miles of underground facilities it operates. 9

10

D. Natural Gas Operators 11

12

1. Applicability. The provisions of this subsection are applicable to gas operators. For the 13

purposes of this subsection, a gas operator is a natural gas pipeline utility or a gas utility other than a gas utility 14

over which the Commission has limited safety jurisdiction pursuant to 35-A M.R.S.A. § 4702. 15

16

2. Excavation notice to fire departments. In addition to providing other notices required 17

under this rule, before commencing any excavation for the purpose of working on an underground transmission 18

line, a gas operator shall provide notice of any excavation to the Fire Department within whose service area the 19

excavation will occur. This notice must be in writing or by telephone and must be given at least three business 20

days prior to excavation. Work may not commence until the operator has received from the Fire Department an 21

acknowledgement of the notice either by telephone or in writing. 22

23

3. Emergency management information. Each gas operator shall provide maps that clearly 24

indicate the location and depth of all main supply underground gas facilities to the following jurisdictions: 25

26

a. each municipality within which it operates; 27

28

b. each fire department within whose service territory it operates; 29

30

c. the county emergency management agency for each county within which it 31

operates; and 32

33

d. the Maine Emergency Management Agency. 34

35

The gas operator must provide updated maps to the appropriate entities whenever changes occur 36

to the configuration of the operator's main supply underground gas facilities. 37

38

E. Legal Effect of Non-compliance 39

4019

1. Members. If an operator does not provide all information pursuant to Section 6(B) or the 1

information provided fails to identify the location of the underground facilities in accordance with Section 6(B) or if 2

Dig Safe does not provide all information pursuant to Section 5(A), and an excavator complies with all excavator 3

responsibilities described in Sections 4(A) and 4(B)(1), then an excavator is not liable for any damage or injury 4

caused by the excavation, except on proof of negligence. 5

6

2. Non-members. If an excavator provides notice to non-member operators pursuant to 7

Section 4(B)(2), and if a non-member operator fails to mark the location of its facilities pursuant to Section 6(B), 8

then an excavator is not liable for any damage or injury caused by the excavation, except on proof of negligence. 9

10

§ 7 COMMISSION ACTIVITIES 11

12

A. Monitoring. The Commission may require operators, excavators, or Dig Safe to report information 13

that the Commission determines is needed to monitor the operation of the underground facilities damage program, 14

or to hear and resolve complaints concerning failure to comply with the provisions of 23 M.R.S.A. § 3360-A (the 15

Dig Safe Law) or this rule 16

17

B. Enforcement Action Procedure. The Commission shall use the following process when it initiates 18

an enforcement action: 19

20

1. Notice of probable violation 21

22

a. Probable violation. If the Commission finds evidence of a probable violation of the 23

Dig Safe Law (23 M.R.S.A. §3360-A) or this rule, it shall issue a notice of probable violation (NOPV) to the 24

respondent. The Commission may delegate the decision concerning the issuance of a NOPV to its staff. 25

26

b. Content of notice. The NOPV shall state the name of the respondent, the factual 27

basis for the alleged violation, and the amount of the administrative penalty recommended to resolve the matter. 28

29

c. Right to contest. The NOPV shall state that the respondent has a right to 30

contest the allegation of probable violation by requesting, in writing within 30 days, an informal review. 31

32

d. Default. If the respondent fails to request an informal review of the NOPV within 33

30 days of its receipt, the respondent shall be deemed, upon issuance of an appropriate Commission order, to 34

have defaulted and to have committed the violations alleged. A Commission order on default shall be treated as a 35

finding of a violation for purposes of future applications of this rule. 36

37

e. Penalty. If the respondent is declared to have defaulted by a Commission order, 38

the respondent shall, upon issuance of the Commission order be liable 39

to pay the administrative penalty or take the action designated in the NOPV unless the Commission orders 40

otherwise. The Commission may not impose a greater administrative penalty than contained in the NOPV without 41

holding an adjudicatory hearing or obtaining the consent of the respondent. The Commission may reduce the

penalty or modify any required remedial action as it determines is warranted. 2

3

2. Informal review 4

5

a. Staff review. If a respondent contests a NOPV, a staff member designated by 6

the Commission shall conduct an informal review. The review shall consist of an informal conference and an 7

analysis of the respondent's written reply, if any. 8

9

b. Date for informal conference. The informal conference shall be scheduled no less 10

than 21 days, and no more than 60 days, from the issue date of the 11

NOPV. 12

13

c. Written reply. The respondent may file a written reply with the Commission on or 14

before the day scheduled for the informal conference. The respondent or the respondent's designee must sign the 15

written reply and shall include a statement of all relevant facts and authority and the basis for respondent's dispute 16

of the alleged violation. 17

18

d. Informal conference 19

20

1) At the informal conference, the respondent shall have the right to be 21

represented by an attorney or other person, to present evidence and make arguments in support of respondent's' 22

position. 23

24

2) The Commission shall make available to the respondent any evidence that 25

indicates that the respondent may have violated these rules or 23 M.R.S.A. 26

§ 3360-A. 27

28

3. Recommended decision 29

30

a. Following the informal conference, the Commission staff member shall issue in 31

writing, a recommended decision indicating whether or not the respondent has violated the Dig Safe Law or these 32

rules and the basis for that conclusion, and the recommended disposition. 33

34

b. The recommended decision will be sent to the respondent by mail, return receipt 35

requested and forwarded to the Commission. 36

37

C. If the recommended decision is adverse to the respondent, the respondent may 38

request an adjudicatory hearing. 39

40

4. Adjudicatory hearing 41

1

a. Election. A respondent may request an adjudicatory hearing only after informal 2

review. Such request must be made in writing within 30 days of the date of receipt of the staffs recommended 3

decision. 4

5

b. Failure to request hearing. A respondent that fails to make a timely request for 6

an adjudicatory hearing shall be liable to pay the administrative penalty or take the remedial action designated in 7

the staff's recommended decision upon issuance of a Commission order. Unless otherwise ordered, the 8

Commission will consider this order as a finding of a violation for purposes of future applications of this rule. The 9

Commission may not impose a greater administrative penalty than contained in the NOPV without holding an 10

adjudicatory hearing or obtaining the consent of the respondent. The Commission may reduce the penalty or 11

modify any required remedial action as it determines is warranted. 12

13

c. Hearing. The adjudicatory hearing shall be a de novo hearing and shall be 14

conducted in accordance with 5 M.R.S.A. §§ 9051-9064. 15

16

5. Remedial orders. After considering all of the evidence, if the Commission finds that a 17

violation has occurred, it may issue a remedial order. 18

19

a. Content. The remedial order shall set forth the factual and legal basis of the 20

Commission's findings and may direct the respondent to take any action, including the payment of an 21

administrative penalty, as authorized by this rule. 22

23

b. Effect. A remedial order issued by the Commission shall have the same effect 24

as any order issued by the Commission. 25

26

6. Consent agreements. Notwithstanding any other provision of this rule, the Commission 27

may at any time resolve an alleged violation with a consent agreement. 28

29

a. Content. A consent agreement must be signed by the respondent, or a duly 30

authorized representative, and must indicate agreement with the terms therein. 31

32

b. Order. A consent agreement is effective only if approved by the Commission 33

through the issuance of an order. 34

35

C. Commission Action. 36

37

1. In all cases in which respondent has not requested an adjudicatory hearing, the 38

Commission will consider the evidence along with the proposed disposition (uncontested NOPV or staffs 39

recommended decision, or consent agreement), in deliberative session, and take one of the following actions: 40

41

a. If the proposed disposition finds that respondent did not commit a violation, the 1

Commission may, by order, 2

3

i. accept that finding and take no further action, or 4

5

ii. reject that finding and notify the respondent that the matter will be scheduled 6

for an adjudicatory hearing and decision. 7

8

b. If the proposed disposition finds that respondent did commit a violation and the 9

respondent agrees to the proposed disposition, the Commission may, by order, 10

11

i. Accept the finding and order an equal or lesser penalty or disposition without 12

giving respondent further notice, 13

14

ii. Accept the finding but not the disposition and notify the respondent that it 15

has set the matter for adjudicatory hearing to consider a higher penalty or more burdensome disposition, or 16

17

iii. Reject the finding and proposed disposition and dismiss the NOPV or notify 18

the respondent that it has set the matter for adjudicatory hearing. 19

20

2. In cases in which the Commission has held an adjudicatory hearing, the Commission will 21

consider the evidence in deliberative session and determine whether respondent has violated the Dig Safe Law or 22

this rule. 23

24

a. If the Commission finds no violation, it will dismiss the NOPV and take no further 25

action. 26

27

b. If the Commission finds that respondent has committed a violation, it may 28

impose any penalty authorized by law. 29

30

§ 8 ADMINISTRATIVE PENALTIES 31

32

A. Approval Required 33

34

I The Commission must approve in a deliberative session the disposition of every alleged 35

violation that requires payment of an administrative penalty or other remedial action. 36

37

2. The Commission's deliberation and approval by order of the imposition of an 38

administrative penalty or other remedial action satisfies the statutory requirement for an adjudicatory proceeding in 39

23 M.R.S.A. § 3360-A (6-C). 40

23

1

B. Penal~ Assessment. The Commission may impose an administrative penalty on an excavator or 2

member operator that is found by the Commission in a proceeding under section 7 to have committed a violation 3

included in Section 8(C) below. 4

5

C. Violations. The Commission may impose an administrative penalty for any of the following 6

violations: 7

8

1. Excavation that does not comply with the requirements of Section 4(A), Section 9

4(B)(1)(a) through 4(B)(1)(d), or Section 4(C)(2), except to the extent the excavator is exempt from the provisions 10

of these subsections; 11

12

2. Excavation done in a reckless or negligent manner that poses a threat to an underground 13

facility; 14

15

3. Failure of a member operator to comply with the requirements of Section 6(B)(1), 16

6(B)(2)(a), 6(B)(2)(b) or 6(B)(4)(b), except to the extent the member operator is exempt from the provisions of the 17

subsection; and 18

19

4 Marking by a member operator of the location of an underground facility in a reckless or 20

negligent manner. 21

22

23

D. Violation Conditions. Before imposing a penalty, the Commission shall consider evidence of the 24

record of the violator, including, to the extent applicable, the number of successful excavations undertaken by the 25

violator or the number of locations successfully marked by the violator during the prior 12 months. Administrative 26

penalties imposed pursuant to these rules are in addition to any other remedies or forfeitures provided by law and 27

any liability that may result from the act or omission constituting the violation. 28

29

E. Penalty Level 30

31

1. Single violation. The administrative penalty shall not exceed $500 if the excavator or 32

member operator has not committed a violation pursuant to Section 8 within the 12 months prior to committing the 33

violation that results in the penalty. 34

35

2. Multiple violations. The administrative penalty shall not exceed $5000 if the excavator or 36

member operator has committed a violation within the 12 months prior to committing the violation that results in 37

the penalty. 38

39

F Training Requirements. In addition to other actions taken by the Commission, the Commission may 40

require an excavator or member operator who is found pursuant to Section 7 to have violated this rule or 23 1

M.R.S.A. § 3360-A to participate, at the expense of the violator, in an educational program developed and 2

conducted by Dig Safe. 3

4

§9 CONTEMPT 5

6

Failure to comply with any order, decision, rule, or requirement of the Commission may be punished using 7

its contempt authority in 35-A M.R.S.A. §1502. 8

9

§ 10 IMPRUDENT ACTION 10

11

Compliance with this rule does not excuse a person from acting in a careful and prudent manner nor does 12

compliance with this rule excuse a person from liability for damage or injury for failure to so act. 13

14

§11 INJUNCTIONS 15

16

Under appropriate conditions, the Commission or an operator may act under the authority of 23 17

M.R.S.A. § 3360-A (12) and seek a temporary restraining order or injunction to prevent a person from undertaking 18

an excavation that may result in damage to an underground facility. 19

20

§12 WAIVER OR EXEMPTION 21

22

Upon the request of any person subject to the provisions of this Chapter or upon its own motion, the 23

Commission may waive any of the requirements of this Chapter that are not required by the statute. Where good 24

cause exists, the Commission, the Director of Technical Analysis, or Presiding Officer in a proceeding related to 25

this Chapter may grant the requested waiver, provided that the granting of the waiver would not be inconsistent with 26

the purposes of this Chapter or Title 35-A. 27

28

BASIS STATEMENT: The factual and policy basis for this Chapter is set forth in the Commission's Order Adopting 29

Rule and Statement of Policy Basis, No.2000-419, issued on October,2000. Copies of this Statement and Order 30

have been filed with this Chapter at the Office of the Secretary of State. Copies may also be obtained from the 31

Administrative Director, Public Utilities Commission, 242 State Street, 18 State House Station, Augusta, Maine 32

04333-0018. 33

34

AUTHORITY: 5 M.R.S.A. § 8001 et seq., 23 M.R.S.A. § 3360-A, 35-A M.R.S.A. § 104,111, and 1502. 35

36

37

38

39

40

41

MARYLAND

Maryland Statutes 

Article - Public Utility Companies 

Section § 12-101. 

(a) In this subtitle the following words have the meanings indicated. 

(b) (1) "Contractor" means a person that performs excavations or demolitions. 

(2) "Contractor" includes a person that performs excavations or demolitions under a contract or subcontract. 

(c) "Demolition" means an operation in which a structure or mass of material is wrecked, razed, rended, moved, or removed using any tool, equipment, or explosive. 

(d) (1) "Excavation" means an operation in which earth, rock, or other material in or on the ground is moved, removed, or otherwise displaced by using any tool, equipment, or explosive. 

(2) "Excavation" includes grading, trenching, digging, ditching, drilling, augering, tunnelling, scraping, cable or pipe plowing and driving a mass of material. 

(e) "One-call system" means a communications network in the State that allows a person to telephone a one-number utility protection system. 

(f) (1) "Owner" means a person that: 

(i) owns or operates an underground facility; and 

(ii) has the right to bury an underground facility. 

(2) "Owner" includes: 

(i) a public utility; 

(ii) a telecommunications corporation; 

(iii) a cable television corporation; 

(iv) a political subdivision; 

(v) a municipal corporation; and 

(vi) an authority. 

(g) (1) "Person" has the meaning stated in § 1-101 of this article. 

(2) "Person" includes: 

(i) a municipal corporation; and 

(ii) a governmental unit, department, or agency. 

(h) (1) "Underground facility" means personal property that is to be buried or submerged for: 

(i) use in connection with the storage or conveyance of water, sewage, oil, gas, or other substances; or 

(ii) transmission or conveyance of electronic, telephonic, or telegraphic communications or electricity. 

(2) "Underground facility" includes pipes, sewers, conduits, cables, valves, lines, wires, manholes, attachments, and those portions of poles below ground. 

(3) "Underground facility" does not include a stormwater drain. 


§ 12-102. 

It is the intent of the General Assembly to protect underground facilities of owners from destruction, damage, or dislocation to prevent: 

(1) death or injury to individuals; 

(2) property damage to private and public property; and 

(3) the loss of services provided to the general public. 


§ 12-103. 

This subtitle does not apply to an excavation or demolition performed or to be performed by an owner of a private residence when the excavation or demolition is performed or to be performed entirely on the land on which the private residence of the owner is located. 


§ 12-104. 

(a) A person that obtains the information required under this subtitle is not excused from: 

(1) performing an excavation or demolition in a careful and prudent manner; and 

(2) liability for damages or injury that results from the excavation or demolition. 

(b) If an underground facility is damaged by a person that fails to comply with this subtitle, the person is deemed negligent and is liable to the owner for the total cost of repair of the underground facility. 


§ 12-105. 

(a) Subject to § 12-104(b) of this subtitle, if all reasonable precautions have been taken to protect underground facilities, § 12-104(a) of this subtitle and §§ 12-106 through 12-113 of this subtitle do not apply to an emergency excavation or demolition being performed to prevent danger to life, health, or property. 

(b) A person performing an emergency excavation or demolition to prevent danger to life, health, or property shall: 

(1) take all reasonable precautions to protect underground facilities in and near the excavation or demolition area; and 

(2) promptly notify each owner of an underground facility in and near the excavation or demolition area. 


§ 12-106. 

(a) Except as provided in subsection (b) of this section, a person that operates a one-call system in the State shall register with and obtain certification to operate from the Commission. 

(b) A person operating a one-call system on or before July 1, 1990, is automatically registered with and certified by the Commission to continue to operate. 

(c) The Commission may grant, amend, or revoke the certification of a person operating a one-call system. 


§ 12-107. 

A person may not begin an excavation or demolition unless the marking required under this subtitle has been completed or the person has received notice from each owner or the one-call system that marking is unnecessary. 


§ 12-108. 

(a) Excluding Saturdays, Sundays, and legal holidays, at least 48 hours, but not more than 10 working days before starting an excavation or demolition, a person that intends to perform an excavation or demolition in the State shall notify by telephone, either directly or through a one-call system, each owner of the person's intent to perform an excavation or demolition. 

(b) A person shall repeat the notification required under subsection (a) of this section if: 

(1) the excavation or demolition did not begin within 10 working days; or 

(2) the excavation or demolition is to be expanded beyond its original location. 

(c) A person shall exercise due care to avoid interference with or damage to an underground facility that an owner has marked in accordance with § 12-110 of this subtitle. 

(d) The person performing an excavation or demolition immediately shall notify the owner of the facility if the person discovers or causes any damage to or dislocation or disturbance of an underground facility in connection with any excavation or demolition. 


§ 12-109. 

(a) Each owner shall file notice with and submit to the Commission in writing the telephone number of the person in each county to which calls concerning proposed excavations or demolitions are to be directed. 

(b) Each owner shall be a member of a one-call system that has filed a telephone number with the Commission on behalf of all owner-members. 

(c) Excluding Saturdays, Sundays, and legal holidays, within 48 hours after receiving notice from a person under § 12-108 of this subtitle, an owner shall determine if a proposed excavation or demolition: 

(1) is within 5 feet of the horizontal plane of an underground facility; or 

(2) because of planned blasting, is in such proximity to an underground facility that the underground facility may be damaged or disturbed. 

(d) Excluding Saturdays, Sundays, and legal holidays, within 48 hours after receiving the person's notice under § 12-108 of this subtitle, an owner that determines under subsection (c) of this section that an underground facility may be damaged or disturbed shall notify the person of the determination. 

(e) An owner that elects to perform a proposed excavation or demolition shall perform the excavation or demolition around the underground facility in a timely manner. 


§ 12-110. 

(a) An owner shall mark the location of an underground facility within 18 inches on a horizontal plane on either side of the underground facility if the owner has determined under § 12-109 of this subtitle that a proposed excavation or demolition: 

(1) is within 5 feet of the horizontal plane of the underground facility; or 

(2) because of planned blasting, is in such proximity to an underground facility that the underground facility may be damaged or disturbed. 

(b) Excluding Saturdays, Sundays, and legal holidays, if an owner cannot complete the marking under subsection (a) of this section within 48 hours after a determination under § 12-109 of this subtitle, the owner shall notify the person of the date and time when the location will be marked. 

(c) When marking the location of an underground facility, an owner shall use the following color code: 

UTILITY TYPE AND PRODUCT SPECIFIC GROUP IDENTIFYING COLOR 

Electric power distribution and transmission -Safety red 

Municipal electric systems - safety red 

Gas distribution and transmission - high visibility safety yellow 

Oil distribution and transmission - high visibility safety yellow 

Dangerous materials, product lines, steam lines - high visibility safety yellow 

Telephone and telecommunications - safety alert orange 

Cable television - safety alert orange 

Water systems - safety precaution blue 

Sewer lines - safety green. 

(d) Excluding Saturdays, Sundays, and legal holidays, within 48 hours after receiving notice from a person under § 12-108 of this subtitle, an owner shall notify the person that marking is unnecessary if the owner determines that: 

(1) the owner does not have an underground facility at the location stated in the notice; 

(2) the proposed excavation or demolition is not planned within 5 feet of the horizontal plane of an underground facility; or 

(3) the proposed excavation or demolition to be performed by blasting is not planned in such proximity to an underground facility that the underground facility may be damaged or disturbed. 

(e) After an owner has marked the location of an underground facility in accordance with this section, the person solely is responsible for the maintenance of the designated marker. 

(f) If a marker is obliterated, destroyed, or removed, an owner shall re-mark the location of the underground facility not more than 48 hours, excluding Saturdays, Sundays, and legal holidays, after receiving a request to re-mark the location. 


§ 12-111. 

(a) A political subdivision or municipal corporation may charge, assess, or collect from a person a one-time initial marking fee not exceeding $35 for reimbursement of expenses that the political subdivision or municipal corporation incurs to comply with this subtitle. 

(b) If re-marking is requested, or is required after renotification under § 12-108(b) of this subtitle, a political subdivision or municipal corporation may charge, assess, or collect from a person a re-marking fee not exceeding $15 for reimbursement of expenses that the political subdivision or municipal corporation incurs to comply with this subtitle. 


§ 12-112. 

(a) To stop or prevent a negligent or unsafe excavation or demolition, an owner or the Attorney General may file an action for a writ of mandamus or injunction in a court of competent jurisdiction in Baltimore City or the county in which the excavation or demolition is being performed or is to be performed or in which the person resides or has its principal place of business, if the person: 

(1) is performing an excavation or demolition in a negligent or unsafe manner that has resulted in or is likely to result in damage to an underground facility; or 

(2) is intending to use procedures to carry out the excavation or demolition that are likely to result in damage to an underground facility. 

(b) (1) To make its judgment or processes effective, the court may join as parties any persons necessary or proper. 

(2) If appropriate, the court shall issue a final order granting the injunction or writ of mandamus. 


§ 12-113. 

(a) A person that performs an excavation or demolition without first providing the notice required under § 12-108 of this subtitle and damages, dislocates, or disturbs an underground facility is deemed negligent and is subject to a civil penalty not exceeding $1,000 for the first offense and $1,000 for each subsequent offense or ten times the cost of repairs to the underground facility caused by the damage, dislocation, or disturbance. 

(b) An action to recover a civil penalty under this section shall be brought by an owner of a damaged, dislocated, or disturbed underground facility or the Attorney General in a court of competent jurisdiction in Baltimore City or the county in which the damage, dislocation, or disturbance occurred. 

(c) All civil penalties recovered in an action under this section, including reasonable attorney's fees, shall be paid into the General Fund of the State. 


§ 12-201. 

This subtitle applies only in Montgomery County. 


§ 12-202. 

(a) On request from a person under subsection (b) of this section, a public service company shall provide to the person information under this subtitle that shows the location of the existing underground utility lines and structures of the public service company. 

(b) A person, including a public agency, is entitled to request information under this subtitle if the person intends to grade, strip, excavate, clear, transport, or fill land in the County or move earth in the County for the purpose of construction, development, or land clearing. 

(c) A person requesting information under subsection (a) of this section shall make the request at least 7 days but not more than 30 days before the scheduled start of work. 

(d) If site drawings or plans are required by the County or a municipal corporation in which the work site is located, a request for information shall include two copies of a site drawing or plan that shows the location of the work site. 

(e) Promptly after receiving a request for information under subsection (a) of this section, a public service company shall certify to the person making the request: 

(1) whether underground utility lines or structures of the public service company are located in the intended work area; and 

(2) if underground utility lines or structures of the public service company are located in the area where the work is to be performed, that the location and size of the underground utility lines or structures have been marked on the ground or the date and time by which the marking will be performed. 

(f) At the same time the public service company provides the certification under subsection (e) of this section, the public service company shall: 

(1) return to the person making the request one copy of any site drawing or plan previously submitted; and 

(2) indicate on the site drawing or plan the horizontal location and size of its underground utility lines and structures. 


§ 12-203. 

(a) (1) Excluding Saturdays, Sundays, and holidays, not more than 48 hours before the start of the work described in § 12-202 of this subtitle, a public service company shall mark on the ground by staking, painting, or other suitable means the horizontal location and size of its underground lines and structures indicating the center of the line and its size or the sides of the structure. 

(2) The public service company shall mark, as appropriate, within 3 feet of the center of the underground utility line or the side of the underground utility structure. 

(3) If the underground structure is a cable or cables, the public service company shall include in the marking the number of cables. 

(b) If a public service company cannot mark the work site because of extraordinary circumstances within the time required under subsection (a) of this section, the public service company shall so notify the County and the person that made the request for information under § 12-202 of this subtitle of the date and time the work site will be marked.

MASSACHUSETTS

CHAPTER 82
SECTION 40.
The following words, as used in this section and sections 40A to 40E, inclusive, shall have the following meanings:
"Company", natural gas pipeline company, petroleum or petroleum products pipeline company, public utility company, cable television company, and municipal utility company or department that supply gas, electricity, telephone, communications or cable television services or private water companies within the city or town where such excavation is to be made.
"Description of excavation location", such description shall include the name of the city or town, street, way, or route number where appropriate, the name of the streets at the nearest intersection to the excavation, the number of the buildings closest to the excavation or any other description, including landmarks, utility pole numbers or other information which will accurately define the location of the excavation.
"Emergency", a condition in which the safety of the public is in imminent danger, such as a threat to life or health or where immediate correction is required to maintain or restore essential public utility service.
"Excavation", an operation for the purpose of movement or removal of earth, rock or the materials in the ground including, but not limited to, digging, blasting, augering, backfilling, test boring, drilling, pile driving, grading, plowing in, hammering, pulling in, jacking in, trenching, tunneling and demolition of structures, excluding excavation by tools manipulated only by human power for gardening purposes and use of blasting for quarrying purposes.
"Excavator", any entity including, but not limited to, a person, partnership, joint venture, trust, corporation, association, public utility, company or state or local government body which performs excavation operations.
"Premark", to delineate the general scope of the excavation or boring on the paved surface of the ground using white paint, or stakes or other suitable white markings on nonpaved surfaces. No premarking shall be acceptable if such marks can reasonably interfere with traffic or pedestrian control or are misleading to the general public. Premarking shall not be required of any continuous excavation that is over 500 feet in length.
"Safety zone", a zone designated on the surface by the use of standard color-coded markings which contains the width of the facilities plus not more than 18 inches on each side.
"Standard color-coded markings", red - electric power lines, cables, conduit or light cables; yellow - gas, oil, street petroleum, or other gaseous materials; orange - communications cables or conduit, alarm or signal lines; blue - water, irrigation and slurry lines; green - sewer and drain lines; white - premark of proposed excavation.
"System", the underground plant damage prevention system as defined in section 76D of chapter 164.
SECTION 40A.
No excavator installing a new facility or an addition to an existing facility or the relay or repair of an existing facility shall, except in an emergency, make an excavation, in any public or private way, any company right-of-way or easement or any public or privately owned land or way, unless at least 72 hours, exclusive of Saturdays, Sundays and legal holidays but not more than 30 days before the proposed excavation is to be made, such excavator has premarked not more than 500 feet of the proposed excavation and given an initial notice to the system. Such initial notice shall set forth a description of the excavation location in the manner as herein defined. In addition, such initial notice shall indicate whether any such excavation will involve blasting and, if so, the date and the location at which such blasting is to occur.
The notice requirements shall be waived in an emergency as defined herein; provided, however, that before such excavation begins or during a life-threatening emergency, notification shall be given to the system and the initial point of boring or excavation shall be premarked. The excavator shall ensure that the underground facilities of the utilities in the area of such excavation shall not be damaged or jeopardized.
In no event shall any excavation by blasting take place unless notice thereof, either in the initial notice or a subsequent notice accurately specifying the date and location of such blasting shall have been given and Received at least 72 hours in advance, except in the case of an unanticipated obstruction requiring blasting when such notice shall be not less than four hours prior to such blasting. If any such notice cannot be given as aforesaid because of an emergency requiring blasting, it shall be given as soon as may be practicable but before any explosives are discharged.
SECTION 40B.
Within 72 hours, exclusive of Saturdays, Sundays and legal holidays, from the time the initial notice is received by the system or at such time as the company and the excavator agree, such company shall respond to the initial notice or subsequent notice by designating the location of the underground facilities within 15 feet in any direction of the premarking so that the existing facilities are to be found within a safety zone. Such safety zone shall be so designated by the use of standard color-coded markings. The providing of such designation by the company shall constitute prima facie evidence of an exercise of reasonable precaution by the company as required by this section; provided, however, that in the event that the excavator has given notice as aforesaid at a location at which because of the length of excavation the company cannot reasonable designate the entire location of its facilities within such 72 hour period, then such excavator shall identify for the company that portion of the excavation which is to be first made and the company shall designate the location of its facilities in such portion within 72 hours and shall designate the location of its facilities in the remaining portion of the location within a reasonable time thereafter. When an emergency notification has been given to the system, the company shall make every attempt to designate its facilities as promptly as possible.
SECTION 40C.
After a company has designated the location of its facilities at the location in accordance with section 408, the excavator shall be responsible for maintaining the designation markings at such locations, unless such excavator requests remarking at the location due to the obliteration, destruction or other removal of such markings. The company shall then remark such location within 24 hours following receipt of such request.
When excavating in close proximity to the underground facilities of any company when such facilities are to be exposed, non-mechanical means shall be employed, as necessary, to avoid damage in locating such facility and any further excavation shall be performed employing reasonable precautions to avoid damage to any underground facilities including, but not limited to, any substantial weakening of structural or lateral support of such facilities, penetration or destruction of any pipe, main, wire or conduit or the protective coating thereof, or damage to any pipe, main, wire or conduit.
If any damage to such pipe, main, wire or conduit or its protective coating occurs, the company shall be notified immediately by the excavator responsible for causing such damage.
The making of an excavation without providing the notice required by section 40A with respect to any proposed excavation which results in any damage to a pipe, main, wire or conduit, or its protective coating, shall be prima facie evidence in any legal or administrative proceeding that such damage was caused by the negligence of such person.
SECTION 40D.
Nothing contained herein shall be construed to affect or impair local ordinances or by-laws requiring permits to be obtained before excavation in a public way; provided, however, that notwithstanding any contrary provision of local ordinances or by-laws, no permit to excavate in a public way shall be approved or issued by the officer or board having charge of any such way, except in an emergency as herein defined, until such time as proof of such notices to the system have been filed with such officer or board by the applicant for the permit as required by this section and notice of issuance of a permit to excavate have been served by such officer or board upon the appropriate water and sewer department.
SECTION 40E.
Any person or company found by the department of telecommunications and energy, after a hearing, to have violated any provision of sections 40A to 40E, inclusive, shall be fined $500 for the first offense and not less than $1,000 no more than $5,000 for any subsequent offense within 12 consecutive months as set forth by the rules of said department; provided, however, that nothing herein shall be construed to require forfeiture of any penal sum by a state or local government body for violation of section 40A or 40C; and provided, further, that nothing herein shall be construed to require the forfeiture of any penal sum by a residential property owner for the failure to premark for an excavation on such person's residential property.
MICHIGAN

PROTECTION OF UNDERGROUND FACILITIES

ACT 53 OF 1974
An ACT to protect the public safety by providing for notices to public utilities by persons or public agencies engaged in certain construction related activities near underground facilities or demolishing buildings containing utility facilities; to provide for notices to affected parties when underground facilities are damaged; and to prescribe penalties.

The People of the State of Michigan enact:

460.701 Definitions
Section 1. As used in this act: 

a. "Association" means the MISS DIG utilities communications programs.

b. "Person" includes an individual, partnership, corporation, association or any other legal entity. Person does not mean a public agency.

c. "Public agency" means the state, city, village, township, county or any other governmental entity or municipality.

d. "Public utility" means a natural gas company subject to the jurisdiction of the federal energy regulatory commission or an electric, steam, gas, telephone, power, water or pipeline company subject to the jurisdiction of the public service commission pursuant to Act No. 3 of the Public Acts of 1939, as amended, being sections 460.1 to 460.8 of the Michigan Compiled Laws, Act No. 9 of the Public Acts of 1929, being sections 483.101 to 483.120 of the Michigan Compiled Laws, Act No. 16 of the Public Acts of 1929, being sections 483.1 to 483.11 of the Michigan Compiled Laws, Act No. 19 of the Public Acts of 1967, as amended, being sections 486.551 to 486.571 of the Michigan Compiled Laws, Act No. 165 of the Public Acts of 1969, being sections 483.151 to 483.162 of the Michigan Compiled Laws or the Michigan telecommunications act, Act No. 179 of the Public Acts of 1991, being sections 484.2101 to 484.2605 of the Michigan Compiled Laws, a person or public agency owning or operating cable television facilities, and a public agency, other than the state transportation department, owning public service facilities for supplying water, light, heat, gas, power, telecommunications, sewage disposal, storm drains or storm water drainage facilities. 

460.702 Exemptions
Section 2.

This act does not apply to a person or public agency using only non-powered hand tools in performing excavating or tunneling operations described herein.

460.703 Prerequisite to discharge of explosives, excavation, tunneling or demolition.

Section 3. 

A person or public agency shall not discharge explosives, excavate or tunnel in a street, highway, public place, a private easement of a public utility or near the location of a public utility facility owned, maintained or installed on a customer’s premises or demolish a building containing a public utility facility without having first ascertained in the manner prescribed in sections 5 or 7 of the location of all underground facilities of a public utility in the proposed area of excavation, discharging of explosives, tunneling or demolition.

460.704 List required; Filing; Contents.
Section 4.

A public utility having underground facilities in a county shall file with the clerk of the county a list containing the name of every city, village, township and section within the township in the county in which it has underground facilities, the name of the public utility and the title and address of its representatives designated to receive the written notice of intent required by section 5. 

460.705 Written or telephone notice of intent; Time; Contents.

Section 5. 

1. Except as provided in sections 7 and 9, a person or public agency responsible for excavating or tunneling operations, drilling or boring procedures or discharge of explosives in a street, highway, other public place, a private easement for a public utility or near the location of utility facilities on a customer’s property, or demolition of a building containing a utility facility, shall give written or telephone notice to the association as required in section 7 on intent to excavate, tunnel, discharge explosives or demolish at least two full working days, excluding Saturdays, Sundays and holidays, but not more than 21 calendar days, before commencing the excavating, demolishing, discharging of explosives, tunneling operations, or drilling or boring procedures. Beginning on October 1, 1990, the notice required in this subsection shall be given at least three full working days, excluding Saturdays, Sundays and holidays, but not more than 21 calendar days, before commencing the excavating, demolishing, discharging of explosives, tunneling operations, or drilling or boring procedures.

2. The written or telephone notice of intent shall contain the name, address and telephone number of the person or public agency filing the notice of intent, the name of the person or public agency performing the excavation, discharging of explosives, tunneling or demolition, the date and type of excavating, discharging of explosives, demolishing, drilling or boring procedure or tunneling operation to be conducted and the location of the excavation, tunneling, discharging of explosives, drilling, boring or demolition. 

460.706 Compliance as condition for permit.
Section 6.

A public agency that pursuant to law requires a person to obtain a permit, shall require as a condition of the permit that the person shall comply with the requirement of this act.

460.707 Association of public utilities having underground facilities; Formation and operation; Purpose; Notification; Services; Costs; Description of area served; List of members; Record.
Section 7. 

1. Public utilities having underground facilities shall form and operate an association providing for mutual receipt of notification of construction activities in those areas served by public utilities having underground facilities. Notification to the association formed and operated by the public utilities shall be considered to be notice to each public utility having underground facilities within the proposed areas of excavation, discharging of explosives, tunneling, demolition, drilling or boring. Notification to the association shall be effected in writing as set forth in section 5 or by telephone call, providing the same information required by section 5, made by the person or public agency responsible for the excavating, demolishing, discharging of explosives, drilling or boring procedures or tunneling operations. A public utility owned by a public agency shall participate in and receive the services furnished by the association and shall pay their share of the costs and services furnished, but shall not be required to become a member of the association. The association, whose members of participants have underground facilities within a county, shall file with the clerk of the county a description of the geographical area served by the association and list the name and address of every member and participating public utility. 

1. If notification is made by telephone, an adequate record shall be maintained by the association to document compliance with the requirements of this act. 

460.708 Information as to approximate location of underground facilities; Color coding; Additional assistance; Removal or protection of facilities.
Section 8.

Not less than one working day in advance of proposed construction, unless otherwise agreed between the person or public agency performing the excavation, discharging of explosives, drilling, boring, tunneling or demolition and the public utility, a public utility served with notice pursuant to section 5 or 7 shall inform the person or public agency of the approximate location of the underground facilities owned or operated by the public utility in the proposed area of excavation, discharging of explosives, drilling, boring, tunneling or demolition, in a manner that enables the person or public agency to employ hand-dug test holes or other similar means of establishing the precise location of the underground facilities using reasonable care to establish the precise location of the underground facilities in advance of construction. For the purposes of this act, the approximate location of underground facilities is defined as a strip of land at least 36 inches wide, but not wider than the width of the facility plus 18 inches on either side of the facility. If the approximate location of an underground facility is marked with stakes or other physical means, the public utility shall follow the color coding prescribed in this section.

Utility and type of product specific group identifying color. 
Electric power distribution and transmission, Safety red; Municipal electric systems, Safety red.

Gas distribution and transmission, high-visibility Safety yellow; Oil distribution and transmission, high-visibility, Safety yellow; Dangerous materials, product lines, high-visibility, Safety yellow.

Telephone and telegraph systems, Safety-alert orange; Cable television, Safety-alert orange; Police and fire communications, Safety-alert orange.

Water systems, Safety-precaution blue.

Sewer systems, Safety brown.

Storm drains, Safety green. 

Land survey monumentation, high-visibility, Safety pink.

All safety-alert orange markings shall include the name or type of the company who owns the underground facility to be marked. If the precise location of the underground facilities cannot be established, the person or public agency shall then notify the public utility, which shall no later than one working day after the notice provide such further assistance as may be needed to determine the precise location of the underground facilities in advance of the proposed excavating, tunneling, discharging of explosives, drilling or boring procedures or demolition operations. Where demolition of a building is proposed and the public utility is notified, it shall be given reasonable time to remove or protect its facilities before demolition of the building.

460.709 Emergencies.
Section 9. 

1. In case of an emergency involving danger to life, health or property, or which requires immediate correction in order to continue the operation of a major industrial plant or to assure the continuity of public utility service, excavation, maintenance or repairs may be made without using explosives if notice and advice thereof, in writing or otherwise, are given to the public utility or association as soon as reasonably possible.

2. In case of an emergency involving an immediate and substantial danger of death or serious personal injury, explosives may be discharged if notice and advice thereof, in writing or otherwise, are given to a public utility or an association at any time before the discharge is undertaken. 

460.710 Effect of permits; Working agreements not precluded.
Section 10.

This act shall not be construed to authorize, affect or impair local ordinances, charters or other provisions of law requiring permits to be obtained before excavating or tunneling in a public street or highway or to construct or demolish buildings or other structures on private property nor construed to grant to any person or public agency any rights not specifically provided by this act. A permit issued by a public agency shall not be deemed to relieve a person from the responsibility for complying with the provisions of this act. The failure of any person, who has been granted a permit, to comply with the provisions of this act shall not be deemed to impose any liability upon the public agency issuing the permit. This act shall not preclude establishment of working agreements between public utilities and contractor associations to accomplish the intent and purpose of this act.

460.711 Reasonable care required; Hand-digging.
Section 11.

Upon receiving the information provided for in sections 5 or 7, a person or public agency excavating, tunneling or discharging explosives shall exercise reasonable care when working in close proximity to the underground facilities of any public utility. If the facilities are to be exposed, or are likely to be exposed, only hand-digging shall be employed in such circumstances and such support, as may be reasonably necessary for protection of the facilities, shall be provided in and near the construction area.

460.712 Damage to underground facilities; Notice; Evacuation.
Section 12.

When any contact with or damage to any pipe, cable or its protective coating or any other underground facility of a public utility occurs, the public utility shall be notified immediately by the person or public agency responsible for the operations causing the damage. Upon receiving the notice, the public utility shall dispatch personnel to the location as soon as possible to effect temporary or permanent repair of the damage. If a serious electrical short is occurring or if dangerous fluids or gases are escaping from a broken line, the person or public agency responsible for the operations causing the damage shall evacuate the immediate area while awaiting the arrival of the public utility personnel.

460.713 Civil remedies.
Section 13.

This act does not affect any civil remedies for damage to public utility facilities and does not affect any civil remedies a person may have for actual damage to the person’s property caused by a public utility’s negligence in staking its facilities, except as otherwise specifically provided for in this act.

460.714 Civil action; Damage to underground facilities; Liability.
Section 14.

In a civil action in a court of this state, when it is shown by competent evidence that damage to the underground facilities of a public utility resulted from excavating, tunneling, drilling or boring procedures, demolishing operations or the discharge of explosives, as described in section 3 and that the person responsible for giving the notice of intent to excavate, tunnel, demolish or discharge explosives failed to give the notice, or the person did not employ hand-digging or failed to provide support, the person shall be liable for the resulting damage to the underground facilities, but the liability for damages shall be reduced in proportion to the negligence of the public utility if it fails to comply with section 8.

460.715 Injunction; Penalties.
Section 15.

A person who damages the facilities of a public utility on more than three occasions on any one construction contract location because of his or her failure to comply with any of the provisions of this act may be enjoined from engaging in any further excavating, demolition, discharging of explosives, drilling or boring procedures or tunneling work within the state, except under such terms and conditions as the court may prescribe to insure the safety of the public. A court may prescribe such penalties as it considers necessary or appropriate for violation of the injunctive order up to a maximum of $5,000.00 per violation.

460.716 Removal or destruction of stakes or other physical markings as misdemeanor; Penalty.
Section 16.

A person who willfully removes or otherwise destroys the stakes or other physical markings used by a public utility to mark the approximate location of underground facilities is guilty of a misdemeanor, and shall be fined not more than $5,000.00 for each offense or imprisoned for not more than one year or both.

460.717 Severability.
Section 17.

If any provision of this act or the application thereof to any person or public agency or circumstance is held invalid, the remainder of the act and the application of such provision to other persons or public agencies or circumstances shall not be affected thereby.

460.718 Effective date.
Section 18.

This act shall become effective August 1, 1974.

DEPARTMENT OF LABOR
CONSTRUCTION SAFETY STANDARDS COMMISSION 
SAFETY STANDARDS
Filed with the Secretary of State on August 17, 1979 
(as amended November 23, 1987) (as amended January 11, 1988) (as amended July 8, 1993) 

Part 9. EXCAVATION, TRENCHING AND SHORING

R 408.40931 Locating utility lines
Rule 931. 

1. An employer shall not excavate in a street, highway, public place, a private easement of a public utility, or near the location of a public utility facility owned, maintained, or installed on a customer’s premise, without having first ascertained the location of all underground facilities of a public utility in the proposed area of excavation. 

2. Upon receiving the information from the public utility, an employer shall exercise reasonable care when working in close proximity to the underground facilities of any public utility. If the facilities are to be exposed, or are likely to be exposed, only hand digging shall be employed in such circumstances and such support as may be reasonably necessary for protection of the facilities, shall be prohibited in and near the construction area.

3. When any contact with or damage to any pipe, cable or its protective coating, or any other underground facility of a public utility occurs, the public utility shall be notified immediately by the employer responsible for operations causing the damage. If an energized electrical cable is severed, an energized conductor is exposed, or dangerous fluids or gasses are escaping from a broken line, the employer shall evacuate the employees from the immediate area while awaiting the arrival of the public utility personnel. 

MINNESOTA

THE LAW

Minnesota Statute Chapter 216D

One Call Excavation Notice System

As amended August, 1999

216D.01 - Definitions

Subdivision 1 - Applicability

The definitions in this section apply to sections

216D.01 to 216D.07.

Subdivision 1a - Commissioner

“Commissioner” means the commissioner of public

safety.

Subdivision 1b - Boundary Survey

“Boundary Survey” means a survey made to establish

or to re-establish a boundary line on the ground or to

obtain data for preparing a map or plat showing

boundary lines.

Subdivision 2 - Damage

“Damage” means:

1. The substantial weakening of structural or lateral

support of an underground facility;

2. Penetration, impairment, or destruction of any

underground protective coating, housing or other

protective device; or

3. Impact with or the partial or complete severance of

an underground facility to the extent that the facility

operator determines that repairs are required.
Subdivision 3 - Emergency

“Emergency” means a condition that poses a clear and

immediate danger to life or health, or a significant loss

of property.

Subdivision 4 - Emergency responder

“Emergency responder” means a fire department or

company, a law enforcement official or office, an

ambulance or other emergency rescue service, or the

division of emergency management created by section

12.04, subdivision 1.

Subdivision 5 - Excavation

“Excavation” means an activity that moves, removes,

or otherwise disturbs the soil by use of a motor,

engine, hydraulic or pneumatically-powered tool, or

machine-powered equipment of any kind, or by

explosives. Excavation does not include:

1. the extraction of minerals;

2. the opening of a grave in a cemetery;

3. normal maintenance of roads and streets if the

maintenance does not change the original grade and

does not involve the road ditch;

4. plowing, cultivating, planting, harvesting and

similar operations in connection with growing

crops, trees and shrubs, unless any of these activities

disturbs the soil to a depth of 18 inches or more;

5. gardening unless it disturbs the soil to a depth of 12

inches or more;
6. planting of windbreaks, shelterbelts, and tree

plantations, unless any of these activities disturbs

the soil to a depth of 18 inches or more.

Subdivision 6 - Excavator

“Excavator” means a person who conducts excavation

in the state.

Subdivision 6a - Land Surveyor

“Land surveyor” means a person licensed to practice

land surveying under sections 326.02 to 326.15.

Subdivision 7 - Local governmental unit

“Local governmental unit” means a county, town or

statutory or home rule charter city.

Subdivision 8 - Notification center

“Notification center” means a center that receives

notice from excavators of planned excavation or other

requests for location and transmits this notice to

participating operators.

Subdivision 9 - Operator

“Operator” means a person who owns or operates an

underground facility. A person is not considered an

operator solely because the person is an owner or tenant

of real property where underground facilities are located

if the underground facilities are used exclusively to

furnish services or commodities on that property,

unless the person is the state, a state agency, or a

local governmental unit.
Subdivision 10 - Person

“Person” means the state, a public agency, a local governmental

unit, an individual, corporation, partnership,

association, or other business or public entity or a

trustee, receiver, assignee, or personal representative

of any of them.

Subdivision 11 - Underground facility

“Underground facility” means an underground line,

facility, system, and is appurtenances used to produce,

store, convey, transmit, or distribute communications,

data, electricity, power, heat, gas, oil, petroleum products,

water (including storm water), steam, sewage,

and other similar substances.

216D.02 - Notice to excavator or operator

Subdivision 1 - Display and distribution

Local governmental units that issue permits for an

activity involving excavation must continuously display

an excavator’s and operator’s notice at the location

where permits are applied for and obtained. An

excavator and operator’s notice and a copy of section

216D.03 to 216D.07 must be furnished to each person

obtaining a permit for excavation.

Subdivision 2 - Form

The notification center shall prescribe an excavator

and operator’s notice. The notice must inform excavators

and operators of their obligation to comply with
sections 216D.03 to 216D.07. The center shall furnish

to local governmental units:

1. A copy of the notice and sections 216D.03 to

216D.07 in a form suitable for photocopying;

2. A copy of the display and distribution requirements

under subdivision 1; and

3. The telephone number and mailing address of the

notification center.

216D.03 - Notification Center

Subdivision 1 - Participation

An operator shall participate in and share in the costs

of one statewide notification center operated by a

vendor selected under subdivision 2.

Subdivision 2 - Establishment of notification center; rules

(a) The notification center services must be provided

by a nonprofit corporation approved in writing by

the commissioner. The nonprofit corporation must

be governed by a board of directors of up to 20

members, one of whom is the director of the office

of pipeline safety. The other board members must

represent and be elected by operators, excavators,

and other persons eligible to participate in the

center. In deciding to approve a nonprofit

corporation, the commissioner shall consider

whether it meets the requirements of this paragraph

and whether it demonstrates that it has the ability
to contract for and implement the notification

center service.

(b) The commissioner shall adopt rules:

(1) Establishing a notification process and

competitive bidding procedure for selecting a

vendor to provide the notification service;

(2) Governing the operating procedures and

technology needed for a statewide notification

center; and

(3) Setting forth the method for assessing the cost

of the service among operators.

(c) The commissioner shall select a vendor to

provide the notification service. The commissioner

may advertise for bids as provided in section

16C.06, subdivision 1 and 2, and base the selection

of a vendor on best value as provided in section

16C.06, subdivision 6. The commissioner shall

select and contract with the vendor to provide the

notification center service, but all costs of the

center must be paid by the operators. The

commissioner may at any time appoint a task

force to advise the renewal of the contract or

any other matter involving the center’s

operations.
(d) An operator may submit a bid and be selected to

contract to provide the notification center service

under paragraph (a) or (c). The commissioner shall

annually review the services provided by the

nonprofit corporation approved under paragraph

(a) or the vendor selected under paragraph (c).

Subdivision 3 - Cooperation with local government

In establishing operating procedures and technology

for the statewide notification center, the board of directors

or the commissioner must work in cooperation

with the League of Minnesota Cities, the association of

Minnesota counties, and the township officers’ association.

The purpose of this cooperation is to maximize

the participation of local governmental units that issue

permits for activities involving excavation to assure

that excavators receive notice of and comply with the

requirements of sections 216D.01 to 216D.07.

Subdivision 4 - Notice to local government

The notification center shall provide local governmental

units with a master list, by county, of the operators in

the county who are participants in the notification

center, and the telephone number and mailing address

of the notification center.

42
216D.04 - Excavation; land survey

Subdivision 1 - Notice required; contents

(a) Except in an emergency, an excavator shall and a

land surveyor may contact the notification center

and provide an excavation or location notice at

least 48 hours before beginning any excavation or

boundary survey, excluding Saturdays, Sundays,

and holidays. An excavation or boundary survey

begins, for purposes of this requirement, the first

time excavation or a boundary survey occurs in an

area that was not previously identified by the

excavator or land surveyor in an excavation or

boundary survey notice.

(b) The excavation notice may be oral or written, and

must contain the following information:

(1) The name of the individual providing the

excavation notice;

(2) The precise location of the proposed area of

excavation;

(3) The name, address, and telephone number of

the excavator or excavator’s company;

(4) The excavator’s field telephone number, if

one is available;

(5) The type and the extent of the proposed excavation;

(6) Whether or not the discharge of explosives is

anticipated;

(7) The date and time when excavation is to

commence; and

(8) The estimated duration of the excavation.
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(c) The boundary survey notice may be oral or

written and must contain the following

information:

(1) The name of the individual providing the

boundary survey;

(2) The precise location of the proposed area of

the boundary survey;

(3) The name, address, and telephone number of

the land surveyor or the land surveyor’s

company;

(4) The land surveyor’s field telephone number, if

one is available;

(5) The extent of the proposed boundary survey;

(6) The date and time when the boundary survey

is to commence.

Subdivision 1a - Plans for excavation

(a) Any person, prior to soliciting bids or entering into

a contract for excavation, shall provide a proposed

excavation request to the notification center to

obtain from the affected operators of underground

facilities the type, size, and general location of

underground facilities. Affected operators shall

provide the information within 15 working days.

An operator who provides information to a person

who is not a unit of government may indicate any

portions of the information which are proprietary

and may require the person to provide appropriate

confidentiality protection. The information

obtained from affected operators must be submitted
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with the final drawing used for the bid or contract.

This information must be obtained not more than

90 days before completion of the final drawing

used for the bid or contract.

(b) This subdivision does not apply to bids and

contracts for:

(1) Routine maintenance of underground facilities or

installation, maintenance or repair of service lines;

(2) Excavation for operators of underground

facilities performed on a unit of work or similar

basis; or

(3) Excavation for home construction and projects

by homeowners.

(c) This subdivision does not affect the obligation to

provide a notice of excavation as required under

subdivision 1.

Subdivision 2 - Duties of notification center

The notification center shall assign an inquiry identification

number to each excavation or location notice

and retain a record of all excavation or location

notices received for at least six years. The center shall

immediately transmit the information contained in an

excavation or location notice to every operator that

has an underground facility in the area of the proposed

excavation or boundary survey.

Subdivision 3 - Locating underground facility; operator

(a) An operator shall, within 48 hours after receiving

an excavation notice from the center, excluding
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Saturdays, Sundays and holidays, unless otherwise

agreed to between the excavator and operator,

locate and mark or otherwise provide the approximate

horizontal location of the underground facilities

of the operator and provide readily available

information regarding the operator’s abandoned

and out-of-service underground facilities as shown

on maps, drawings, diagrams, or other records used

in the operator’s normal course of business, without

cost to the excavator. The excavator shall determine

the precise location of the underground facility,

without damage, before excavating within two

feet of the marked location of the underground

facility.

An operator shall, within 96 hours after receiving a

location notice for boundary survey from the notification

center, excluding Saturdays, Sundays, and

holidays, unless otherwise agreed to between the

land surveyor and operator, locate and mark or otherwise

provide the approximate horizontal location

of the underground facilities of the operator, without

cost to the land surveyor.

(b) For the purpose of this section, the approximate

horizontal location of the underground facilities is

a strip of land two feet on either side of the underground

facilities.

(c) Markers used to designate the approximate location

of underground facilities must follow the current
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color code standard used by the American Public

Works Association.

(d) If the operator cannot complete marking of the excavation

or boundary survey area before the excavation

or boundary survey commencement time stated in

the excavation or location notice, the operator shall

promptly contact the excavator or land surveyor.

(e) Effective January 1, 1999, operators shall maintain

maps, drawings, diagrams or other records of any

underground facility abandoned or out-of-service

after December 31, 1998.

(f) An operator providing information pursuant to this

subdivision is not responsible to any person for any

costs, claims, or damages for information provided in

good faith regarding abandoned or out-of-service

underground facilities.

Subdivision 4 - Locating underground facility;

excavator or land surveyor

(a) The excavator or land survey or shall determine

the precise location of the underground facility,

without damage, before excavating within two

feet on either side of the marked location of the

underground facility.

(b) If the excavator or land surveyor postpones the

excavation or boundary survey commencement

time stated in the excavation or location notice by

more than 96 hours, or cancels the excavation or

boundary survey, the excavator or land surveyor

shall notify the notification center.
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(c) The notification center excavation or location

notice will be void six months from the issue date

on the notice. A new notice will need to be issued

to continue excavation.

216D.05 - Precautions to avoid damage

An excavator shall:

(1) Plan the excavation to avoid damage to and

minimize interference with underground facilities

in and near the construction area, using white

markings for proposed excavations where

practical;

(2) Maintain a clearance between an underground

facility and the cutting edge or point of any

mechanized equipment, considering the known

limit of control of the cutting edge or point to

avoid damage to the facility;

(3) Provide support for underground facilities in and

near the construction area, including during

backfill operations, to protect the facilities; and

(4) Conduct the excavation in a careful and prudent

manner.
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216D.06 - Damage to facility

Subdivision 1 - Notice; repairs

(a) If any damage occurs to an underground facility or

its protective covering, the excavator shall notify

the operator promptly. When the operator receives

a damage notice, the operator shall promptly dispatch

personnel to the damage area to investigate.

If the damage results in the escape of any flammable,

toxic, or corrosive gas or liquid or endangers

life, health, or property, the excavator responsible

shall immediately notify the operator and the 911

public safety answering point, as defined in section

403.02, subdivision 5, and take immediate action

to protect the public and property. The excavator

shall also attempt to minimize the hazard until

arrival of the operator's personnel or until emergency

responders have arrived and completed their

assessment. The 911 public safety answering point

shall maintain a response plan for notifications

generated by this section.

(b) An excavator shall delay backfilling in the immediate

area of the damaged underground facilities

until the damage has been investigated by the operator,

unless the operator authorizes otherwise. The

repair of damage must be preformed by the operator

or by qualified personnel authorized by the

operator.

(c) An excavator who knowingly damages an under-
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ground facility, and who does not notify the operator

as soon as reasonably possible or who backfills

in violation of paragraph (b), is guilty of a misdemeanor.

Subdivision 2 - Cost reimbursement

(a) If an excavator damages an underground facility, the

excavator shall reimburse the operator for the cost of

necessary repairs, and for a pipeline the cost of the

product that was being carried in the pipeline and

was lost as a direct result of the damage.

(b) Reimbursement is not required if the damage to

the underground facility was caused by the sole

negligence of the operator or the operator failed to

comply with section 216D.04, subdivision 3.

Subdivision 3 - Prima facie evidence of negligence

It is prima facie evidence of the excavator’s negligence

in a civil court action if damage to the underground

facilities of an operator resulted from excavation, and

the excavator failed to give an excavation notice under

section 216D.04 or provide support as required by

section 216D.05.

216D.07 - Effect on local ordinances

(a) Sections 216D.01 to 216D.07 do not affect or

impair local ordinances, charters, or other provisions

of law requiring permits to be obtained before

excavating.

(b) A person with a permit for excavation from the
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state or a public agency is subject to sections

216D.01 to 216D.07. The state or public agency that

issued a permit for excavation is not liable for the

actions of an excavator who fails to comply with

sections 216D.01 to 216D.07.

216D.08 Civil penalties; proceeds to safety account; rules

Subdivision 1 - Penalty

A person who is engaged in excavation for remuneration

or an operator other than an operator subject to

section 299F.59, subdivision 1, who violates sections

216D.01 to 216D.07 is subject to a civil penalty to be

imposed by the commissioner not to exceed $1,000

for each violation per day of violation. An operator

subject to section 299F.59, subdivision 1, who violates

sections 216D.01 to 216D.07 is subject to a civil

penalty to be imposed under section 299F.60.

Subdivision 2 - Settlement

The commissioner may negotiate a compromise settlement

of a civil penalty. In determining the amount of

the penalty, or the amount of the compromise settlement,

the commissioner shall consider the appropriateness

of the penalty to the size of the business of the

person charged, the gravity of the violation, and the

good faith of the person charged in attempting to

achieve compliance, after notification of a violation.

The contested case and judicial review provisions of

chapter 14 apply to the orders of the commissioner
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imposing a penalty under sections 216D.01 to

216D.07. The amount of the penalty, when finally

determined, may be deducted from sums owing by the

State of Minnesota to the person charged.

Subdivision 3 - Credited to pipeline safety account;

appropriation

Penalties collected under this section must be deposited

in the state treasury and credited to the pipeline

safety account to be applied to the reduction of

expenses or costs assessed by the commissioner

against persons regulated under this chapter. Penalties

collected under this section are annually appropriated

to the commissioner of public safety.

Subdivision 4 - Rules

The commissioner shall adopt rules establishing reasonable

guidelines for imposing penalties. The rules must

provide for notice that a penalty is assessed and may

exempt activities from penalties unless the excavator

or operator as defined in this section has evidenced

a course of action in disregard of this chapter.

216D.09 - Injunctive relief

Subdivision 1 - Jurisdiction

The district courts of the State of Minnesota have jurisdiction,

subject to the provisions of the statutes and the

rules of practice and procedure of the State of Minnesota

relative to civil actions in the district courts, to restrain
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violations of sections 216D.01 to 216D.07, on petition

by the attorney general on behalf of the State of Minnesota.

When practicable, the commissioner shall give

notice to a person against whom an action for injunctive

relief is contemplated and afford the person an

opportunity to present views and, except in the case of

a knowing and willful violation, shall afford the person

reasonable opportunity to achieve compliance.

However, the failure to give the notice and afford

an opportunity to present views does not preclude

the granting of appropriate relief.

Subdivision 2 - Venue

Actions under this section must be brought in district

court in the district where the defendant’s principal

place of business in the state is located, and process

in these cases may be served in any other district in

the State of Minnesota where the defendant may be

found or in which the defendant is an inhabitant or

transacts business.
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Minnesota Rules Chapter 7560

Office of Pipeline Safety

Excavation Notice System

As amended October, 1999

7560.0100 - Definitions

Subpart 1. - Scope.

The terms used in this chapter have the meanings

given them. Terms not defined have the meanings

given them in Minnesota Statutes, section 216D.01.

Subp. 1a. - Abandoned facility.

“Abandoned facility” means an underground facility

that is no longer in service and is physically disconnected

from a portion of the operating facility that is

in use or still carries service. An abandoned facility

has been deemed abandoned by the operator.

Subp. 2. - Director.

“Director” means the director of the Office of Pipeline

Safety of the Minnesota Department of Public Safety.

Subp. 3. - Good cause to believe.

“Good cause to believe” means grounds put forth in

good faith that are not arbitrary, irrational, unreasonable,

or irrelevant and that are based on at least one of

the following sources:

(a) information from a person;

(b) facts supplied by the notification center defined in

Minnesota Statutes, section 216D.01, subdivision 8;
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(c) facts of which the director or an agent of the

director has personal knowledge; and

(d) information provided by excavators or operators.

Subp. 4. - Locate.

“Locate” means an operator's markings of an

underground facility.

Subp. 5. - Office.

“Office” means the Office of Pipeline Safety of the

Minnesota Department of Public Safety.

Subp. 5a. - Out-of-service facility.

“Out-of-service facility” means an underground facility

that is no longer maintained and is not intended for

future use, but has not been deemed abandoned. An

out-of-service facility may still be connected to a

portion of the operating facility that is in use or still

carries service.

Subp. 6. - Remuneration.

“Remuneration” means direct or indirect compensation

or consideration paid to the person or the person’s

agent, employer, employee, subcontractor, or contractor.

A person who excavates as part of the person’s duties

as an employee, employer, agent, subcontractor, or

contractor is considered to be acting for remuneration.
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7560.0125 ABANDONED AND OUT-OF-SERVICE

FACILITIES.

Subpart 1. - Duty of operators to provide readily

available information.

Operators shall provide readily available information,

as shown on maps, drawings, diagrams, or other

records used in the normal course of business, on the

approximate location of abandoned and out-of-service

facilities to an excavator by the excavation date and

time noted on the excavation or location notice unless

otherwise agreed between the excavator and the operator.

An operator fulfills an obligation to provide information

on these facilities by doing one or more of the

following:

(a) locating and marking the approximate location of

the facility according to the current color code

standard used by the American Public Works

Association, as required in Minnesota Statutes,

section 216D.04, subdivision 3, with an abandoned

or out-of-service facility identified by an uppercase

A surrounded by a circle;

(b) providing informational flags at the area of proposed

excavation;

(c) communicating information verbally; or

(d) providing copies of maps, diagrams, or records.
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Subp. 2. - Duty to notify operator.

An excavator shall notify the operator:

(a) before moving, removing, or otherwise altering a

facility that is thought to be abandoned or out of

service; or

(b) if damage to the facility occurs, pursuant to Minnesota

Statutes, section 216D.01, subdivision 2.

Subp. 3. - Verification of abandoned or out-of-service

facility.

Upon receipt of notification by an excavator pursuant to

subpart 2, an operator shall verify that an underground

facility is abandoned or out of service, by either reference

to installation records, testing, or other comparable

standard of verification, before an excavator is allowed

to move, remove, or otherwise alter an underground

facility.

Subp. 4. - Liability.

An operator providing information pursuant to Minnesota

Statutes, section 216D.04, subdivision 3, is not

responsible to any person for any costs, claims, or

damages for information provided in good faith

regarding abandoned and out-of-service underground

facilities.
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7560.0200 [Repealed, 24 SR 448]

7560.0225 EXCAVATOR RESPONSIBILITIES

REGARDING A LOCATE.

Subpart 1. - Excavation within 96 hours.

The excavation or location notice is valid if the excavator

commences excavating within 96 hours of the

excavation commencement time stated on the excavation

or location notice, excluding Saturdays, Sundays,

or holidays.

Subp. 2. - Responsibility to protect and preserve.

The excavator is responsible for reasonably protecting

and preserving a locate until no longer required for

proper and safe excavation near the underground facility.

If the excavator has reason to believe a locate is

obliterated, obscured, missing, or incorrect, the excavator

shall notify the facility operator or notification

center in order to have an operator verify, refresh, or

re-mark the locate.

Subp. 3. - Use of locate.

Alocate is valid for ten working days from the excavation

commencement time stated on the excavation or

location notice, unless the excavator has made previous

arrangements with the operators affected to periodically

verify, refresh, or re-mark the locate.
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7560.0300 OPERATOR PARTICIPATES AND SHARES

COSTS.

An operator shall participate in and share the costs of

the one call excavation notice system by:

(a) submitting the information required by the notification

center to allow the center to notify the operator

of excavation activity;

(b) updating the information provided to the notification

center on a timely basis;

(c) installing and paying for equipment reasonably

requested by the notification center to facilitate

receipt of notice of excavation from the center;

(d) paying the costs charged by the notification center

on a timely basis; and

(e) receiving and responding to excavation notices,

including emergency notices, as required by

Minnesota Statutes, chapter 216D.

7560.0400 CITATIONS.

Subpart 1. - Notice of violation.

The office shall issue a notice of probable violation

when the office has good cause to believe a violation

of Minnesota Statutes, sections 216D.01 to 216D.09

or this chapter has occurred.

59
Subp. 2. - Contents of notice of violation.

A notice of violation must include:

(a) a statement of the statute or rule allegedly violated

by the person and a description of the evidence on

which the allegation is based;

(b) notice of response options available to the person

cited;

(c) notice that the person has 30 days in which to

respond;

(d) notice that failure to respond within 30 days

precludes administrative review under this

chapter; and

(e) if a civil penalty is proposed, the amount of the

proposed civil penalty and the maximum civil

penalty applicable under law.

Subp. 3. Receipt of notice.

The notice of violation is deemed received three days

after mailing to the person's last known address.

7560.0500 RESPONSE OPTIONS.

The person shall respond to the notice of violation in

the following way:

(a) When the notice contains a proposed compliance

order, the person shall:

(1) agree to the proposed compliance order;
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(2) request the execution of a consent order;

(3) object to the proposed compliance order and

submit written explanations, information, or

other materials in answer to the allegations in

the notice; or

(4) request the office to initiate a hearing under

Minnesota Statutes, sections 14.50 to 14.69.

(b) When the notice contains a proposed civil penalty,

the person shall:

(1) pay the penalty and close the case;

(2) submit an offer in compromise of the proposed

civil penalty;

(3) submit a written explanation, information, or

other material in answer to the allegations or in

mitigation of the proposed civil penalty; or

(4) request the office to initiate a hearing under

Minnesota Statutes, sections 14.50 to 14.69.

(c) Failure to respond in writing within 30 days precludes

administrative review under this chapter. A

final order will be issued and penalties will be

forwarded for collection.

7560.0600 DIRECTOR REVIEW.

If the person objects to the proposed civil penalty or

compliance order and submits written explanations,

information, or other materials in response to a notice
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of violation, within the time specified in part

7560.0500, the director shall review the submissions

and determine whether to negotiate further, to change

or withdraw the notice of violation, or to initiate a

hearing under Minnesota Statutes, sections 14.50

to 14.69.

7560.0700 CONSENT ORDER.

An executed consent order must contain:

(a) an admission by the person of the jurisdictional

facts;

(b) a waiver of further procedural steps and the right to

seek judicial or administrative review or otherwise

challenge or contest the validity of the consent

order; and

(c) an agreement that the notice of violation may be

used to construe the terms of the consent order.

7560.0800 CIVIL PENALTIES.

Subpart 1. - Proceedings against excavators.

When the office has good cause to believe that an

excavator is engaging or has engaged in conduct that

violates Minnesota Statutes, section 216D.04, subdivision

1, 2, or 3; 216D.05, clause (1), (2), (3), or (4); or

216D.06, subdivision 1, or a rule adopted under

Minnesota Statutes, section 216D.08, subdivision 4,

the office, if appropriate, shall negotiate a civil penalty

under Minnesota Statutes, section 216D.08, subdivision
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2. A penalty imposed under Minnesota Statutes, section

216D.08, is subject to the contested case and judicial

review provisions of Minnesota Statutes, chapter 14.

An operator who engages or has engaged in excavation

that violates Minnesota Statutes, chapter 216D, is

subject to the proceedings specified in subpart 2 and

is subject to the penalties specified in subpart 4, item

B or C.

Subp. 2. - Proceedings against underground

facility operators.

The office may negotiate a civil penalty under item

A or B.

(a) When the office has good cause to believe that an

underground facility operator, other than an operator

set forth in item B, is engaging or has engaged in

conduct that violates Minnesota Statutes, sections

216D.01 to 216D.07, or a rule adopted under

Minnesota Statutes, section 216D.08, subdivision 4,

the office, if appropriate, shall negotiate a civil

penalty under Minnesota Statutes, section 216D.08,

subdivision 2. A penalty imposed under Minnesota

Statutes, section 216D.08, is subject to the contested

case and judicial review provisions of Minnesota

Statutes, chapter 14.

(b) When the office has good cause to believe that an

operator who engages in the transportation of gas

or hazardous liquids or who owns or operates a gas
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or hazardous liquid pipeline facility is engaging or

has engaged in conduct that violates Minnesota

Statutes, sections 299F.56 to 299F.641, or a rule

adopted under Minnesota Statutes, section 299F.60,

subdivision 5, the office, if appropriate, shall negotiate

a civil penalty under Minnesota Statutes, section

299F.60, subdivision 2. A penalty imposed under

Minnesota Statutes, section 299F.60, is subject to the

contested case and judicial review provisions of

Minnesota Statutes, chapter 14.

Subp. 3. - Assessment considerations.

In assessing a civil penalty under this part, the office

shall consider the following factors:

(a) the nature, circumstances, and gravity of the

violation;

(b) the degree of the person's culpability;

(c) the person's history of previous offenses;

(d) the person's ability to pay;

(e) good faith on the part of the person in attempting

to remedy the cause of the violation;

(f) the effect of the penalty on the person's ability to

continue in business; and

(g) past reports of damage to an underground facility

by a person.
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Subp. 4. - Maximum penalties.

For the purposes of this part, penalties imposed under

this part must not exceed the limits in items A to C.

(a) Penalties imposed against excavators must not

exceed $1,000 for each violation per day of

violation.

(b) Penalties imposed against underground facility

operators, other than an operator set forth in item

C, must not exceed $1,000 for each violation per

day of violation.

(c) Penalties imposed against an operator who engages

in the transportation of gas or hazardous liquids or

who owns or operates a gas or hazardous liquid

pipeline facility must not exceed $10,000 for each

violation for each day that the violation persists,

except that the maximum civil penalty must not

exceed $500,000 for a related series of violations.

Subp. 5. - Payment procedure.

The person shall pay a civil penalty that has been

proposed, assessed, or compromised by submitting

to the office a check or money order in the correct

amount, payable to the commissioner of public safety.
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Holiday Schedule and

Hours of Operation

Gopher State One Call is open 24 hours, seven days a

week. Calls after 5:00 p.m., before 7:00 a.m., on weekends,

and on holidays are accepted for emergencies only.

Holidays are:

New Year’s Day Veteran’s Day

Martin Luther King, Jr. Day Thanksgiving Day

President’s Day Friday after Thanksgiving Day

Memorial Day Christmas Eve Day

Independence Day Christmas Day

Labor Day

Gopher State One Call has adopted a “Holiday Substitution

Policy” so that excavators and operators are better

aware, in advance, of what days GSOC will observe as

holidays. If a holiday falls on a Saturday, GSOC will

observe the Friday before as the holiday; if it falls on a

Sunday, GSOC will observe the Monday after as the

holiday.
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MISSISSIPPI

REGULATION OF EXCAVATION
CHAPTER 13
Regulation of Excavations near Underground Utility Facilities
New Sections Added
Sec.
77-13-17. Operator responsibilities.

77-13-19. Enforcement; injunctions.

§ 77-13-1.Legislative intent.
Editor's Note-
§ 77-13-3. Definitions.
The words defined in this section shall have the following meanings when found in Sections 77-13-1 through 77-13-17:

(a) "Excavate or excavation" shall mean any operation in which earth, rock or other material or mass of material on or below the ground is moved or otherwise displaced by any means, except: (i) the tilling of the soil less than twenty-four (24) inches in depth for agricultural purposes; or (ii) an operation in which earth, rock or other material or mass of material on or below the ground is moved or otherwise displaced to a depth of less than twelve (12) inches on private property by the property owner without the use of mechanical excavating equipment; or (iii) an operation in which earth, rock or other material or mass of material on or below the ground is moved or otherwise displaced without the use of mechanical excavating equipment to a depth of less than twelve (12) inches on private property by an excavator who is not the property owner, except when such excavation is in a clearly marked underground facility right of way. The term "excavate" shall include, but not be limited to, the operations of demolition, blasting, grading, land leveling, trenching, digging, ditching, drilling, augering, tunneling, scraping, cable or pipe plowing, driving, jacking, wrecking, razing, rending, moving or removing any structure or other material or mass of material on or below the ground.

(b) "Utility" shall mean any person who supplies, distributes or transports by means of underground utility lines or underground facilities any of the following materials or services: gas, mixture of gases, petroleum, petroleum products or hazardous, toxic, flammable or corrosive liquids, electricity, telecommunications (including fiber optics), sewage, drainage, water, steam or other substances.

(c) "Underground utility lines" shall mean underground or buried cable, conduit pipes and related facilities for transportation and delivery of electricity, telecommunications (including fiber optics), water, sewage, gas, mixtures of gases, petroleum, petroleum products or hazardous, flammable, toxic or corrosive liquids.

(d) "Underground facility" shall mean any underground utility lines and other items which shall be buried or placed below ground or submerged for use in connection with underground utility lines and including but not be limited to pipes, sewers, conduits, cables, valves, lines, wires, manholes, vaults, attachments, and those portions of poles below the ground.

(e) "Person" shall mean any individual, firm, partnership, association, trustee, receiver, assignee, corporation, utility, joint venture, municipality, state governmental unit, subdivision or instrumentality of the state, or any legal representative thereof
 

(f) "Damage" shall mean the substantial weakening of structural or lateral support of underground utility lines and underground facilities, penetration or destruction of any protective coating, housing or other protective devices of an underground utility line or underground facility, and the partial or complete severance of any underground utility line or underground facility, but does not include any operator's abandoned facility.

(g) "Operator" shall mean any individual who owns or operates a utility.

(h) "Working day" shall mean a twenty-four-hour period commencing from the time of receipt by Mississippi One-Call System, Inc., or the nonmember operator of the notification in accordance with this act, excluding Saturdays, Sundays and legal holidays.

(i) "Mechanical excavating equipment" shall mean all equipment powered by any motor, engine, or hydraulic or pneumatic device used for excavating and shall include but not be limited to trenchers, bulldozers, backhoes, power shovels, scrapers, drag lines, clam shells, augers, drills, cable and pipe plows and other plowing-in or pulling-in equipment.

(j) “Excavator” shall mean any person who engages directly in excavation.

(k) "Mark" shall mean the use of stakes, paint, or other clearly identifiable materials to show the field location of underground facilities in accordance with the current color code standard of the American Public Works Association, or the uncovering or exposing of underground facilities so that the excavator may readily see the location of same, or the pointing out to the excavator of certain aboveground facilities such as, but not limited to, manhole covers, valve boxes and pipe and cable risers, which indicate the location of underground facilities.

(l) "One-call association" shall mean a service through which a person can notify the operator(s) of underground facilities of plans to excavate and request marking of facilities, hereinafter referred to as Mississippi One-Call System, Inc.

(m) "Nonmember operator" shall mean any operator who elects not to join Mississippi One-Call System, Inc.

(n) "Member operator" shall mean any operator who is a member of Mississippi One-Call System, Inc.

(o) "Abandoned facility" shall mean any underground utility line or underground utility facilities no longer used in the conduct of the owner / operator's business and are not intended to be used in the future.

(p) "Emergency excavation" shall mean excavation at times of emergency involving danger to life, health or property or a customer service outage.

(q) "Approximate location" of underground utility lines or underground facilities shall mean information about an operator's underground utility lines or underground facilities which is provided to a person by an operator and must be accurate within eighteen (18) inches measured horizontally from the outside edge of each side such operator's facility, or a strip of land eighteen (18) inches either side of the operator's field mark, or the marked width of the facility or line plus eighteen (18) inches on each side of the marked width of the facility or line.

SOURCES: LAWS, 1997, ch. 483, § 1, eff from and after July 1, 1997.
Editor's Note-

Amendment Note-

The 1997 amendment substantially revised this section.

§ 77-13-5. Excavator's investigation of site; notice to utility of planned excavation.
(1) In addition to complying with all other applicable regulations and requirements' of federal, state, county and municipal authorities, no person shall engage in excavation of any kind, before meeting the notification requirements of this chapter. Under this chapter the excavator shall:

(a) Inform himself/herself of the presence and location of any underground utility lines and underground facilities in or near the area where excavation is to be conducted;

(b) Plan and conduct the excavation to avoid or minimize interference with or damage to underground utility lines and underground facilities in or near the excavation area; maintain a clearance between any underground utility line or underground facility and the cutting edge or point of any mechanical excavating equipment, taking into account the known limit of control of such cutting edge or point, as may be reasonably necessary to avoid damage to such facility; and provide such support for underground utility lines or underground facilities in and near the excavation area, including during any backfilling operations, as may be reasonably necessary for the protection of such facilities.

(c) Except as provided in Section 77-13-11, provide not less than two (2) and not more than ten (10) working days' advance written, electronic or telephonic notice of the commencement, extent, location and duration of the excavation work to Mississippi One-Call System, Inc., and any nonmember operator(s) of any underground utility lines or underground facilities in and near the excavation area, so that Mississippi One-Call System, Inc., member operator(s) and any nonmember operator(s) may locate and mark the location of underground utility lines and underground facilities in the excavation area.

The written, electronic or telephonic notice required by this subparagraph (c) shall contain the name, address and telephone number of the person filing the notice of intent, the person responsible for the excavation, the starting date, anticipated duration, type of excavation to be conducted, the location of the proposed excavation and whether or not explosives are to used. (2) The markings provided by member and nonmember operators shall only be valid for a period of ten (10) working days from the proposed starting date provided to the nonmember operator(s) or Mississippi One-Call System, Inc. The person responsible for the excavation project shall renew the notification with Mississippi One-Call and any nonmember operator(s) at least two (2) days prior to this expiration date and shall continue to renew such notification in the same manner throughout the duration of the excavation. Such renewal notice shall be valid for a period of ten (10) working days from the date of the expiration of the prior notification. (3) compliance with the notice requirements of this section shall not be required of: (a) persons plowing less than twenty-four (24) inches in depth for agricultural purposes; (b) persons who are moving or otherwise displacing, by hand, earth, rock or other material or mass of material on or below the ground at a depth of less than twelve (12) inches on property they own; and (c) persons, other than the property owner, who are moving or otherwise displacing, by hand, earth, rock or other material or mass of material on or below the ground at a depth of less than twelve (12) inches, except when such excavation is in a clearly marked underground facility right of way.

SOURCES: Laws, 1997, ch. 483, § 2, eff from and after July 1, 1997.
Editor's Note-
Amendment Note-

The 1997 amendment substantially revised this section.

§ 77-13-7. Notification of damaged lines.
(1) Each person responsible for any excavation that results in damage to an underground utility line or underground facility, immediately upon discovery of such damage, shall notify Mississippi One-Call System, Inc., or notify all operators of such damaged line or facility of the location of the damage and shall allow the operator reasonable time to accomplish any necessary repairs before completing the excavation in the immediate area of the damage to such line or facility.

(2) Each person responsible for any excavation that results in damage to underground pipeline or underground facility permitting the escape of any hazardous, flammable, toxic or corrosive gas or liquid shall, immediately upon discovery of such damage, notify Mississippi One-Call System, Inc., and the operator and take other action as may reasonably be necessary to protect persons and property and to minimize the hazards, until arrival of the operator's personnel and police or fire departments. (3) Except where the excavator has fully complied with the provisions of Section 77-13-5 and subsections (1) and (2) of this section, each person responsible for excavation that results in damage to an underground line or underground facility, except the property owner, unless the property owner is the excavator, shall be responsible for any and all costs and expenses incurred by the operator in restoring, correcting, repairing and replacing the damaged line or facility.

SOURCES: Laws, 1997, ch. 483, § 3, eff from and after July 1, 1997.
Editor's Note-
Amendment Note-

The 1997 amendment substantially revised this section.

§ 77-13-9. Marking location of underground facilities; timeliness.
(1) Every person owning or operating underground utility lines or underground facilities shall, upon receiving advance notice of the commencement of excavation, in accordance with Section 77-13-7, make an investigation, within two (2) working days from the time notice is provided in accordance with this act to the nonmember operator(s) or Mississippi One-Call System, Inc., to determine the approximate location of its underground utility lines and underground facilities in the area of the proposed excavation, and shall either: (a) mark the approximate location of underground utility lines and underground facilities in or near the area of the excavation, so as to enable the person engaged in excavation work to locate the lines and facilities in advance of and during the excavation work; or (b) advise in writing or by telephone or electronic means that it has no underground utility lines or underground facilities in the excavation area.

(2) In lieu of such marking, the operator may request to be present at the site upon commencement of the excavation, so long as the operator complies within two (2) working days of the receipt of the notice. 

(3) When an excavator, upon arriving at an excavation site, sees evidence of unmarked underground utility lines or underground facilities or encounters an unmarked underground utility line or underground facility on an excavation site after excavation has commenced where notice of intent has been made in accordance with the provisions of this act, that excavator must immediately contact Mississippi One-Call System, Inc., and the nonmember operator(s). All operator(s) thus notified must contact the excavator within four (4) hours and inform the excavator of any of their known underground facilities, active or abandoned, at the site of the excavation.

(4) When marking the approximate location of the facilities, the operator shall follow the color code designated and described herein, unless otherwise provided for by specific administrative rule or regulation promulgated pursuant to this act, namely:

GROUP IDENTIFYING COLOR: UTILITY OR TYPE OF FACILITY
SAFETY RED: Electric

 

HIGH VISIBILITY SAFETY YELLOW: Petroleum Product / Hazardous
Flammable/Corrosive/Toxic Materials, Product and Steam Lines,
Gas or Gaseous Material. 

 

SAFETY ALERT ORANGE: Telecommunications (including fiber optic) and CATV

 

SAFETY PRECAUTION BLUE: Water and Irrigation Slurry Lines

 

SAFETY GREEN: Sewer and Drain Lines

 

HIGH VISIBILITY PINK: Temporary Survey Markings

 

WHITE: Proposed Excavation

 

SOURCES: Laws, 1997, ch. 483, § 4, eff from and after July 1, 1997.
Editor's Note-
Amendment Note-

The 1997 amendment substantially revised this section.

§ 77-13-11. Exceptions to advance notice requirement.
1. The advance notice provisions of this chapter shall not apply to any person making an excavation at times of emergency involving danger to life, health or property or a customer service outage. However, every person who shall engage in such emergency excavation shall take all necessary and reasonable precautions to avoid or minimize interference with or damage to existing underground utility lines and underground facilities in and near the excavation area, and shall notify as promptly as reasonably possible the operators of underground utility lines or underground facilities in and near the emergency excavation area specifically designating whether such excavation is an emergency excavation as defined herein. In the event of damage to or dislocation of any underground utility lines or underground facilities caused by any such emergency excavation work, the person responsible for the excavation shall immediately notify the operator of the damaged or dislocated underground facilities of the damage or dislocation.

2. An imminent danger to life, health, property or customer service exists whenever there is a substantial likelihood that injury, loss of life, health or customer services, or substantial property loss could result before the person responsible for the excavation or demolition can fully comply with the notification and response procedures required in Sections 77-13-7 and 77-13-17.

SOURCES: Laws, 1997, ch. 483, § 5, eff from and after July 1, 1997.
Editor's Note-
Amendment Note-

The 1997 amendment substantially revised this section.

§ 77-13-13. Advance notice of relieving excavator of certain liabilities.
The act of giving notice in accordance with Section 77-13-5 shall relieve the notifying party of all liability to a utility should such notice be ignored or the information provided by the utility subsequent to said notice be materially inaccurate; provided, however, the act of giving advance notice and/or obtaining information as required by this Act shall not relieve any person making excavations from doing so in a careful and prudent manner, nor shall it relieve such person from liability for any injury or damage proximately resulting from his/her negligence.

Editor's Note-
§ 77-13-15. Notice to one-call system effective as to all members.
In any area where a Mississippi One-Call System, Inc., is operative, notification to all members of Mississippi One-Call System, Inc., may be effected by giving notice to Mississippi One-Call System, Inc., in writing as set forth in Section 77-13-5, or by telephone, provided that the same information required by Section 77-13-5 is furnished by the person or public agency responsible for the excavation activities.

SOURCES: Laws, 1997, ch. 483, § 6, eff from and after July 1, 1997.
Editor's Note-
Amendment Note-

The 1997 amendment substantially revised this section.

§ 77-13-17. Operator responsibilities.
(1) Any operator who fails to follow, abide by or comply with this chapter shall be responsible for the cost or expense the excavator shall incur as a direct result of the failure of the operator to follow, abide by, or comply with the provisions of this chapter.

(2) Operators who have underground utility lines or underground facilities within this state shall either (a) participate in Mississippi One-Call System, Inc., or (b) provide an in-house program which meets the operational requirements of receiving those excavation notifications mandated by this act.

(3) Nonmember operators of underground pipeline facilities must notify the public and known excavators of the availability and use of its in-house notification program.

(4) The person giving notice of the intent to excavate to Mississippi One-Call System, Inc., or to a nonmember operator shall be furnished an individual reference file number for each notification and, upon request, shall be furnished the names of the operators to whom the notification will be transmitted.

(5) An adequate record of all notifications shall be maintained by Mississippi One-Call System, Inc., and nonmember operators in order to document timely compliance with this act. These records shall be retained for a period of not less than four (4) years and shall be made available at a reasonable cost upon proper and adequate advance request.

(6) The services of Mississippi One-Call System, Inc., acting on behalf of member operators will be provided on working days as defined in Section 77-13-3(h) at least between the hours of 7:30 a.m. and 5:00 p.m. A nonmember operator will supply the same services during its normal business hours.

(7) Mississippi One-Call System, Inc., and nonmember operators will voice-record the notification telephone calls and after-hours calls will at least reach a voice recording which explains emergency notification procedures.

(8) All member operators shall provide Mississippi One-Call System, Inc., the following information: 

a. A list of counties, cities and towns in which the operator has Underground utility lines or underground facilities in each county. 

b. The townships, ranges, sections and quarter sections in each county in which the operator has underground utility lines or underground facilities or for other reasons wish to receive notification of proposed excavation. 

c. An update on an annual basis of each operator’s underground utility lines or underground facilities for the State of Mississippi. 

SOURCES: Laws, 1997, ch. 483, § 7, eff from and after July 1, 1997.
§ 77-13-19. Enforcement; injunctions.
In addition to any other rights and remedies which a person may have, any person shall have the right to resort to and apply for injunctive relief, both temporary and permanent, in any court of competent jurisdiction to enforce compliance with the provisions of this statue and to restrain and prevent violations and threatened violations thereof.

SOURCES: Laws, 1997, ch. 483, § 8, eff from and after July 1, 1997.
SOURCES: Laws, 1997, ch. 483, § 9, eff from and after July 1, 1997.
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319.015

(1) "Approximate location", a strip of land not wider than the width of the underground facility plus two feet on either side thereof. In situations where reinforced concrete, multiplicity of adjacent facilities or other unusual specified conditions interfere with location attempts, the owner or operator shall designate to the best of his or her ability an approximate location of greater width;

(2)  "Excavation", any operation in which earth, rock or other material in or on the ground is moved, removed or otherwise displaced by means of any tools, equipment or explosives and includes, without limitation, backfilling, grading, trenching, digging, ditching, drilling, well-drilling, augering, boring, tunneling, scraping, cable or pipe plowing, plowing-in, pulling-in, ripping, driving, and demolition of structures, except that, the use of mechanized tools and equipment to break and remove pavement and masonry down only to the depth of such pavement or masonry, the use of high-velocity air to disintegrate and suction to remove earth, rock and other materials, and the tilling of soil for agricultural or seeding purposes shall not be deemed excavation. Backfilling or moving earth on the ground in connection with other excavation operations at the same site shall not be deemed separate instances of excavation;

(3) "Marking", the use of stakes, paint or other clearly identifiable materials to show the field location of underground facilities, or the area of proposed excavation, in accordance with the color code standard of the American Public Works Association. Unless otherwise provided by the American Public Works Association, the following color scheme shall be used: blue for potable water; purple for reclaimed water, irrigation and slurry lines; green for sewers and drain lines; red for electric, power lines, cables, conduit and lighting cables; orange for communications, including telephone, cable television, alarm or signal lines, cable or conduit; yellow for gas, oil, steam, petroleum or gaseous materials; white for proposed excavation; pink for temporary marking of construction project site features such as centerline and top of slope and toe of slope;

(4) "Notification center", a statewide organization operating twenty-four hours a day, three hundred sixty-five days a year on a not-for-profit basis, supported by its participants, or by more than one operator of underground facilities, having as its principal purpose the statewide receipt and dissemination to participating owners and operators of underground facilities of information concerning intended excavation activities in the area where such owners and operators have underground facilities, and open to participation by any and all such owners and operators on a fair and uniform basis. Such notification center shall be governed by a board of directors elected by the membership and composed of representatives from each general membership group;

(5) "Permitted project", a project for which a permit for the work to be performed is required to be issued by a local, state or federal agency and, as a prerequisite to receiving such permit, the applicant is required to locate all underground facilities in the area of the work and in the vicinity of the excavation and is required to notify each owner of such underground facilities.

(6) "Person", any individual, firm, joint venture, partnership, corporation, association, cooperative, municipality, political subdivision, govemmemal unit, department or agency and shah include a notification center and any trustee, receiver, assignee or personal representative thereof;

(7) "Pipeline facility" includes, without limitation, new and existing pipe, rights-of-way, and any equipment, facility, or building used or intended for use in the transportation of gas or the treatment of gas, or used or intended for use in the transportation of hazardous liquids including petroleum, or petroleum products;

(8) "Preengineered project", a project which is approved by an agency or political subdivision of the state and for which the agency or political subdivision responsible for the project, as part of its engineering and contract procedures, holds a meeting prior to the commencement of any construction work on such project and in such meeting all persons determined by the agency or political subdivision to have underground facilities located within the excavation area of the project are invited to attend and given an opportunity to verify or inform any agency or political subdivision of the location of their underground facilities, if any, within the excavation area and where the location of all known underground facilities are duly located or noted on the engineering drawing as specifications for the project;

(9) "Residential property", any real estate used or intended to be used as a residence by not more than four families on which no underground facilities exist which are owned or operated by any party other than the owner of said property;

(10) "Underground facility", any item of personal property which shall be buried or placed below ground for use in connection with the storage or conveyance of water, storm drainage, sewage, telecommunications service, cable television service, electricity, oil, gas, hazardous liquids or other substances, and shall include but not be limited to pipes, sewers, conduits, cables, valves, lines, wires, manholes, attachments and those portions of pylons or other supports below ground that are within any public or private street, road or alley, right-of-way dedicated to the public use or utility easement of record, or prescriptive easement; except that where gas distribution lines or electric lines, tele-communications facilities, cable television facilities, water service lines, water system, storm drainage or sewer system lines are and such lines or facilities are owned solely by the owner or owners of such property, such lines or facilities receiving service shall not be considered underground facilities for purposes of this chapter; provided, however, for railroads regulated by the Federal Railroad Administration, "underground facility" as used in sections 319.015 to 319.050 shall not include any excavating done by a railroad whensuch excavating is done entirely on land which the rairoad owns or on which the railroad operates, or in the event of emergency, on adjacent land;

(11) "Working day", every day, except Saturday, Sunday or a legally declared local, state or federal holiday.

319.022

1. Owners and operators of underground pipeline facilities in compliance with federal law shall, and owners and operators of other underground facilities may, participate in a notification center. The provisions of this subsection shall expire on December 31, 2002.

2. All owners and operators of underground facilities which are located in a county of the first classification or second classification within the state who are not members of a notification center on August 28, 2001, shall become participants in the notification center prior to January 1, 2003. Any person who installs or otherwise becomes an owner or operator of an underground facility which is located within a county of the first classification or second classification on or after January 1, 2003, shall become a participant in the notification center within thirty days of acquiring or operating such underground facility. Beginning January 1, 2003, all owners and operators of underground facilities which are located in a county of the first classification or second classification within the state shall maintain participation in the notification center.

3.  All owners and operators of underground facilities which are located in a county of the third classification or fourth classification within the state who are not members of a notification center on August 28, 2001, shall become participants in the notification center prior to January 1, 2005. Any person who installs or otherwise becomes an owner or operator of an underground facility which is located within a county of the third classification or fourth classification on or after January t, 2005, shall become a participant in the notification center within thirty days of acquiring or operating such underground facility. Beginning January 1, 2005, all owners and operators of underground facilities which are located in a county of the third classification or fourth classification within the state shall maintain participation in the notification center.

4. The notification center shall maintain in its offices and make available to any person upon request a current list of the names and addresses of each owner and operator participating in the notification center, including the county or counties wherein each owner or operator has underground facilities. The notification center may charge a reasonable fee to persons requesting such list as is necessary to recover the actual costs of printing and mailing.

5. Excavators shall be informed of the availability of the list of participants in the notification center required in subsection 3 of this section in the manner provided for in section 319.024.

6. An annual audit or review of the notification center shall be performed by a certified public accountant and a report of the findings submitted to the speaker of the house of representatives and the president pro tem of the senate.

319.023

1. Except for owners and operators who are participants in a notification center which maintains and makes available a current list of participants, pursuant to section 319.022, all owners and operators having underground facilities within a county shall file with the recorder of deeds in any such county a notice that such owner or operator has underground facilities located within the county and the address and the telephone number of the person or persons from whom information about the location of such underground facilities may be obtained.

2. The recorder of deeds shall maintain a current list of all owners and operators who have filed statements pursuant to this chapter and shall make copies of such list available to any person upon request.

3. The provisions of this section shall expire on December 31, 2002.

319.024

1. Every person owning or operating an underground facility shall assist excavators and the general public in determining the location of underground facilities before excavation activities are begun or as may be required by subsection 6 of section 319.026 or subsection 1 of section 319.030 after an excavation has commenced. Methods of informing the public and excavators of the means of obtaining such information may, but need not, include advertising, including advertising in periodicals of general circulation or trade publications, information provided to professional or trade associations which routinely provide information to excavators or design professionals, or sponsoring meetings of excavators and design professionals for such purposes. Information provided by the notification center on behalf of persons owning or operating an underground facility shall be deemed in compliance with this section by such persons. Every person owning or operating underground facilities who has a written policy in determining the location of its underground facilities shall make available a copy of said policy to any person upon request.

2. Every person owning or operating underground pipeline facilities shall, in addition to the requirements of subsection 1 of this section:

(1) Identify on a current basis, persons who normally engage in excavation activities in the area in which the pipeline is located. Every such person who is a participant in a notification center shall be deemed to comply with this subdivision if such notification center maintains and updates a list of the names and addresses of all excavators who have given notice of intent to excavate to such notification center during the previous five years and provided the notification center shall, not less frequently than annually, provide public notification and actual notification to all excavators on such list of the existence and purpose of the notification center, and procedures for obtaining information from the notification center;

(2) Either directly or through the notification center, notify excavators and the public in the vicinity of his or her underground pipeline facility of the availability of the notification center by including the information set out in subsection 1 of section 319.025, in notifications required by the safety rules of the Missouri public service commission relating to its damage prevention program;

(3) Notify excavators annually who give notice of their intent to excavate of the type of marking to be provided and how to identify the markings.

319.025

1. Except as provided in sections 319.030 and 319.050, a person shall not make or begin any excavation in any public street, road or alley, right-of-way dedicated to the public use or utility easement of record or within any private street or private property without first giving notice to and obtaining information concerning the possible location of any underground facilities which may be affected by said excavation from each and every owner and operator of underground facilities whose name appears on the current list of participants in the notification center. Prior to January 1, 2003, a person shall not make or begin any excavation pursuant to this subsection without also making notice to owners or operators of underground facilities which do not participate in a notification center and whose name appears on the current list of the recorder of deeds in and for the county in which the excavation is to occur. Beginning January 1, 2003, notice to the notification center of proposed excavation shall be deemed notice to all owners and operators of underground facilities. The notice referred to in this section shall comply with the provisions of section 319.026.

2. An excavator's notice to owners and operators of underground facilities participating in the notification center pursuant to section 319.022 is ineffective for purposes of subsection 1 of this section unless given to such notification center. Prior to January 1, 2003, the notice required by subsection I of this section shall be given directly to owners or operators of underground facilities who are not represented by a notification center.

3. If the excavator is engaged in trenching, ditching, drilling, well-drilling or -driving, augering or boring and, if upon notification by the excavator pursuant to section 319.026, the owner or operator notifies the excavator that the area of excavation cannot be determined from the description provided by the excavator, the excavator shall mark the proposed area of excavation prior to marking of location by the owner or operator of the facility. For any excavation, as defined in section 319.015, if the owner or operator notifies the excavator that the area of excavation cannot be determined from the description provided by the excavator through the notice required by this section, the owner or operator may require the excavator to provide project plans to the owner or operator, or meet on the site of the excavation with representatives of the owner or operator as provided by subsection 1 of section 319.030. The provisions of this subsection shall not apply to owners of residential property performing excavations on their own property.

319.026

1. An excavator shall serve notice of intent to excavate to the notification center by toll-free telephone number operated on a twenty-four hour per day, seven day per week basis or, prior to January 1, 2003, to individual nonparticipant owners or operators at least two working days, but not more than ten working days, before commencing the excavation activity. The notification center receiving such notice shall inform the excavator of all owners, operators and other persons to whom such notice will be transmitted and shall promptly transmit such notice to every public utility, municipal corporation and all persons owning or operating an underground facility in the area of excavation and which are participants in and have registered their locations with the notification center. The notification center receiving such notice shall solicit all information required in subsection 2 of this section from the excavator and shall transmit all details of such notice as required by this section.

2. Each notice of intent to excavate given pursuant to this section shall contain the name, address and telephone number and facsimile number, if any, of the person filing the notice of intent, the name, address and telephone number of the excavator, the date the excavation activity is to commence, the depth of planned excavation and, if applicable, that the use of explosives is anticipated on the excavation site, and the type of excavation being planned, including whether the excavation involves tunneling or horizontal boring. The notice shall state whether someone is available between 8:00 a.m. and 5:00 p.m. on working days at the telephone number given and whether the excavator's telephone is equipped with a recording device. The notice shall also specify the location of the excavation by any one or more of the following means: by reference to a specific street address, or by reference to specific quarter section, and shall state whether excavation is to take place within the city limits. The notice shall also include a description of the location or locations of the excavation at the site described by direction and approximate distance in relation to prominent features of the site, such as existing buildings or roadways. For excavations occurring outside the limits of an incorporated city, the following additional information shall be provided: the location of the excavation in relation to the nearest numbered, lettered or named state or county road which is posted on a road sign, including the approximate distance from the nearest intersection or prominent landmark; and, if the excavation is not on or near a posted numbered, lettered or named state or county road, directions as to how to reach the site of the excavation from the nearest such road. The notification center receiving such notice shall solicit all information required in this subsection and shall require the excavator to provide all such information before notice by the excavator is deemed to be completed pursuant to sections 319.015 to 319.050. The notification center shall transmit all details of such notice as required in subsection 1 of this section.

3. A written record of each notice of intent to excavate shall be maintained by the notification center or, prior to January 1, 2003, by the nonmember owner or operator receiving direct notifications for a period of five years. The record shall include the date the notice was received and all information required by subsection 2 of this section which was provided by the excavator. If the recipient creates a record of the notice by computer or telephone recording, such record of the original notice shall be maintained for one year from the date of receipt. Persons holding records of notices of intent to excavate and records of information provided to the excavator by the notification center or owner or operator of the facility, shall make copies of such records available for a reasonable copying fee upon the request of the owner or operator of the underground facilities or the excavator filing the notice.

4. If in the course of excavation the person responsible for the excavation operations discovers that the owner or operator of the underground facility who is a participant in a notification center has incorrectly located the underground facility, he or she shall notify, the notification center which shall inform the participating owner or operator. If the owner or operator of the underground facility is not a participant in a notification center prior to the January 1, 2003, effective date for mandatory participation pursuant to section 319.022, the person responsible for the excavation shall notify the owner. The person responsible for maintaining records of the location of underground facilities for the owner or operator shall correct such records to show the actual location of such facilities, if current records are incorrect.

5. Notwithstanding the fact that a project is a preengineered project or a permitted project, excavators connected therewith shall be required to give notification in accordance with this section prior to commencement of excavation.

6. When markings have been provided in response to a notice of intent to excavate, excavators may continue to work within the area described in the notice so long as the markings are visible. If markings become unusable due to weather, construction or other cause, the excavator shall contact the notification center to request remarking. Such notice shall be given in the same manner as original notice of intent to excavate, and the owner or operator shall remark the site in the same manner, within the same time, as required in response to an original notice of intent to excavate. Each excavator shall exercise reasonable care not to unnecessarily disturb or obliterate markings provided for location of underground facilities. If remarking is required due to the excavator's failure to exercise reasonable care, or if repeated unnecessary requests for remarking are made by an excavator even though the markings are visible and usable, the excavator may be liable to the owner or operator for the reasonable cost of such remarking.

319.028

1. On or atter January 1, 2003, an owner or operator of underground facilities, who has become a participant in the notification center as required in section 319.022, will maintain participation in the notification center, unless it is determined that the inaccuracy rate of the notification center reaches fifteen percent. The accuracy rate shall be determined by the number of notifications of an excavation, where the owner or operator has no underground facilities at the excavation site, as described in the excavators notification, divided by the total number of notifications to an owner or operator of underground facilities during any twelve month period.

2. Once the notification center has an inaccuracy rate of fifteen percent or higher for any owner or operator of underground facilities, then any such owner or operator may withdraw from participation in the notification center by providing written notice to the notification center of its withdrawl. The owner or operator shall then file with the Recorder of Deeds for each County it has underground facilities, a statement that it has underground facilities and a name and phone number of a contact person that excavators shall contact and notify of its intent to excavate. The owner or operator shall also publish, at least quarterly, in a newspaper or other publication of general circulation in counties that have underground facilities a statement that the owner or operator has underground facilities and who the excavator shall contact regarding its intent to excavate.

3. After January 1, 2003, in the event that an owner or operator withdraws from the notification center no party may use in an any legal proceeding the fact that an owner or operator has withdrawn from the notification center as evidence to establish negligence, recklessness, lack of adherence to industry standards, or any other manner which would suggest that the owner or operator failed to comply with any standard of care.

319.030

1. Every person owning or operating an underground facility to whom notice of intent to excavate is required to be given shall, upon receipt of such notice as provided in this section from a person intending to commence an excavation, inform the excavator as promptly as practical, but not in excess of two working days from receipt of the notice, unless otherwise mutually agreed, of the approximate location of underground facilities in or near the area of the excavation so as to enable the person engaged in the excavation work to locate the facilities in advance of and during the excavation work. If the information available to the owner or operator of a pipeline facility or an underground electric or communications cable discloses that valves, vaults or other appurtenances are located in or near the area of excavation, the owner or operator shall either inform the excavator of the approximate location of such appurtenances at the same time and in the same manner as the approximate location of the remainder of the facility is provided, or shall at such time inform the excavator that appurtenances exist in the area and provide a telephone number through which the excavator may contact a representative of the owner or operator who will meet at the site within one working day after request from the excavator and at such meeting furnish the excavator with the available information about the location and nature of such appurtenances. If the excavator states in the notice of intent to excavate that the excavation will involve tunneling or horizontal boring, the owner or operator shall inform the excavator of the depth, to the best of his or her knowledge or ability, of the facility according to the records of the owner or operator. The owner or operator shall provide the approximate location of underground facilities by use of markings. If stakes are used, staking shall be consistent with the color code and other standards for ground markings. Persons representing the excavator and the owner or operator shall meet on the site of excavation within two working days of a request by either person for such meeting for the purpose of clarifying markings, or upon agreement of the excavator and owner or operator, such meeting may be an alternate means of providing the location of facilities by originally marking the approximate location of the facility at the time of the meeting. If upon receipt of a notice of intent to excavate, an owner or operator determines that he or she neither owns or operates underground facilities in or near the area of excavation, the owner or operator shall within two working days alter receipt of the notice, inform the excavator that the owner or operator has no facilities located in the area of the proposed excavation. If the notice of intent to excavate provided to the owner or operator of the underground facility by the notification center states that a person is available at the telephone number given in the notice between 8:00 a.m. and 5:00 p.m. on each working day or that the excavators telephone is equipped with a recording device, or states a facsimile number for the excavator, the owner or operator shall make actual notice of no facilities in the area of the excavation described in the notice by one or more of the following methods: calling the telephone number given between 8:00 a.m. and 5:00 p.m. on a working day; leaving a message on the excavator's recording device; transmitting a facsimile message to the excavator; marking "no facilities" or "clear" at the site of excavation; or verbally informing the excavator at the site of excavation. If the notice of intent to excavate provided to the owner or operator does not indicate that a person is available at the telephone number given in the notice between 8:00 a.m. and 5:00 p.m. on each working day or that the excavator's telephone is equipped with a recording device or that a facsimile number is provided for receiving facsimile messages, then the owner or operator may attempt to notify the excavator of no facilities in the area of excavation by any of the methods indicated above; however, two documented attempts by the owner or operator to reach such an excavator by telephone shall constitute compliance with this subsection. A record of the date and means of informing the excavator that no facilities were located by the owner or operator, shall be included in the written records required by subsection 3 of section 319.026.

2. Owners and operators of underground facilities who are participants in the notification center according to the current list maintained in the offices of the notification center shall be relieved of the responsibility to respond to notices of intent to excavate received directly from the person intending to commence an excavation, except for requests for clarification of markings through on-site meetings and requests for locations at the time of an emergency as provided by section 319.050.

3. In the event that a person owning or operating an underground facility fails to comply with the provisions of subsection 1 of this section after notice given by an excavator in compliance with section 319.026, the excavator, prior to commencing the excavation, shall give a second notice to the same entity to whom the original notice was made as required by section 319.026. If, after the receipt of the second notice, the owner or operator of an underground facility fails to provide the excavator with location information during the next working day, the excavator may commence the excavation. Nothing in this subsection shall excuse the excavator from exercising the degree of care in making the excavation as is otherwise required by law.

4. For purposes of this section, a period of two working days begins upon receipt of the excavator's notice of intent to excavate or upon receipt of a request for a meeting and shall end on the second working day thereafter at the same time of day. If the excavator's notice of intent to excavate or a request for a meeting is received on a working day before 8:00 a.m., such period of time shall begin at 8:00 a.m. of that day. If the excavator's notice of intent to excavate or a request for a meeting is received after 5:00 p.m. on a working day, or at any time on a day that is not a working day, then such period of time shall begin at 8:00 am. of the first working day after the day of actual receipt.

319.036

Any person owning or leasing agricultural property shall not be required to make notice of excavation required by section 319.022 for excavations on such property, if such excavation is not in the proximity of an underground facility which is marked with an aboveground placard or line marker and is not in the proximity of a utility easement known to that person. For purposes of this section agricultural property means any property used to produce an agricultural product as defined by section 348.400, RSMo, or defined as agricultural property by that section.

319.037

1. Notwithstanding any other provision of law to the contrary, the procedures and requirements set forth in this section shall apply on the site of any excavation involving horizontal boring, including directional drilling, where the approximate location of underground facilities has been marked in compliance with section 319.030 and where any part of the walls of the intended bore are within the marked approximate location of the underground facility.3

2. he excavator shall not use power-driven equipment for horizontal boring, including directional drilling, within the marked approximate location of such underground facilities until the excavator has made careful and prudent efforts to confirm the horizontal and vertical location thereof in the vicinity of the proposed excavation through methods appropriate to the geologic and weather conditions, and the nature of the facility, such as the use of electronic locating devices, hand digging, pot holing when practical, soft digging, vacuum methods, use of pressurized air or water, pneumatic hand tools or other noninvasive methods as such methods are developed. Such methods of confirming location shall not violate established safety practices. Nothing in this subsection shall authorize any person other than the owner or operator of a facility to attach an electronic locating device to any underground facility. For excavations paralleling the underground facility, such efforts to confirm the location of the facility shall be made at careful and prudent intervals. The excavator shall also make careful and prudent efforts by such means as are appropriate to the geologic and weather conditions and the nature of the facility, to confirm the horizontal and vertical location of the boring device during boring operations. Notwithstanding the foregoing, the excavator shall not be required to confirm the horizontal or vertical location of the underground facilities if the excavator, using the methods described in this section, excavates a hole over the underground facilities to a depth two feet or more below the planned boring path and then carefully and prudently monitors the horizontal and vertical location of the boring device in a manner calculated to enable the device to be visually observed by the excavator as it crosses the entire width of the marked approximate location of the underground facilities.

319.041

Nothing in the foregoing shall relieve an excavator from the obligation to excavate in a safe and prudent manner, nor shall it absolve an excavator from liability for damage to legally installed facilities. Notwithstanding any provision of law to the contrary, nothing in this chapter shall abrogate any contractual provisions entered into between any railroad and any other party owning or operating an underground facility within the railroad's right-of-way.

319.045

1. In the event of any damage or dislocation or disturbance of any underground facility in connection with any excavation, the person responsible for the excavation operations shall immediately notify the notification center and the owner or operator of the facility or the owner or operator, if known, if it is not a participant in the notification center prior to January 1, 2003. On or after January 1, 2003, the responsible party shall notify the notification center only.

2. In the event of any damage or dislocation or disturbance to any underground facility in advance of or during the excavation work, the person responsible for the excavation operations shall not conceal or attempt to conceal such damage or dislocation or disturbance, nor shall that person attempt or make repairs to the facility unless authorized by the owner or operator of the facility. In the case of sewer lines or facilities, emergency temporary repairs may be made by the excavator after notification without the owners' or operators' authorization to prevent further damage to the facilities. Such emergency repairs shall not relieve the excavator of responsibility to make notification as required by subsection 1 of this section.

3. Any person who violates in any material respect the provisions of section 319.022, 319.023, 319.025, 319.026, 319.030, 310.037 or 319.045 or who willfully damages an underground facility shall be liable to the state of Missouri for a civil penalty of up to ten thousand dollars for each violation for each day such violation persists, except that the maximum penalty for violation of the provisions of sections 319.010 to 319.050 shall not exceed five hundred thousand dollars for any related series of violations. An action to recover such civil penalty may be brought by the attorney general or a prosecuting attorney on behalf of the state of Missouri in any appropriate circuit court of this state. Trial thereof shall be before the court, which shall consider the nature, circumstances and gravity of the violation, and with respect to the person found to have committed the violation, the degree of culpability, the absence or existence of prior violations, whether the violation was a willful act, the effect on ability to continue to do business, any good faith in attempting to achieve compliance, ability to pay the penalty, and such other matters as justice may require in determining the amount of penalty imposed.

4. The attorney general may bring an action in any appropriate circuit court of this state for equitable relief to redress or restrain a violation by any person of any provision of sections 319.010 to 319.050. The court may grant such relief as is necessary or appropriate, including mandatory or prohibitive injunctive relief, temporary or permanent.

319.050.

The provisions of sections 319.025 and 319.026 shall not apply to any utility which is repairing or replacing any of its facilities due to damage caused during an unexpected occurrence or when making an excavation at times of emergency resulting from a sudden, unexpected occurrence, and presenting a clear and imminent danger demanding immediate action to prevent or mitigate loss or damage to life, health, property or essential public services. "Unexpected occurrence" includes, but is not limited to, thunderstorms, high winds, ice or snow storms, fires, floods, earthquakes, or other soil or geologic movements, riots, accidents, water pipe breaks, vandalism or sabotage which cause damage to surface or subsurface facilities requiting immediate repair. An excavator or utility may proceed regarding such emergency, provided all reasonable precautions have been taken to protect the underground facilities. In any such case, the excavator or utility shall give notification, substantially in compliance with section 319.026, as soon as practical, and upon being notified that an emergency exists, each owner and operator of an underground facility in the area shall immediately provide all location information reasonably available to any excavator who requests the same.

MONTANA

 69-4-501. Definitions. The following definitions apply to this part: 
     (1) "Business day" means any day other than Saturday, Sunday, New Year's Day, Memorial Day, Independence Day, Labor Day, Thanksgiving Day, and Christmas Day. 
     (2) "Emergency excavation" means an excavation in response to an emergency locate that is necessary to: 
     (a) alleviate a condition that constitutes a clear and present danger to life or property; or 
     (b) repair a customer outage involving a previously installed utility-owned facility. 
     (3) "Emergency locate" means a locate and mark that is requested for: 
     (a) a condition that constitutes a clear and present danger to life or property; or 
     (b) a customer outage for which repairs on a previously installed utility-owned facility are required. 
     (4) (a) "Excavation" means an operation in which earth, rock, or other material in the ground is moved, removed, or otherwise displaced by means or use of any tools, equipment, or explosives. The term includes but is not limited to grading, trenching, digging, ditching, drilling, augering, tunneling, scraping, and cable or pipe plowing and driving. 
     (b) Excavation does not include surface road grading maintenance or road or ditch maintenance that does not change the original road or ditch grade or flow line. 
     (5) "Excavator" means a person conducting the excavation activities defined in subsection (4). 
     (6) "Identified but unlocatable underground facility" means an underground facility that has been identified but cannot be located with reasonable accuracy. 
     (7) "Incident" means a violation of the provisions of 69-4-503(1) by an excavator that, at a single location on a single day, results in damage to an underground facility or the property of a third party or in bodily injury or death to any person other than the excavator. 
     (8) "Incident history" means the total number of incidents experienced by an excavator in the 5 years preceding the most recent incident. The incident history must be used to determine damage fees for violation of 69-4-503(1). 
     (9) "Locatable underground facility" means an underground facility that can be field-located and field-marked with reasonable accuracy. 
     (10) "Locate" means to use specialized equipment to identify the location of underground facilities or the actual location of underground facilities identified by the use of specialized equipment. 
     (11) "Mark" means the use of stakes, paint, or other clearly identifiable material to show the field location or absence of underground facilities, in accordance with the current color code standard of the American public works association. Marking must include identification letters indicating the specific type of underground facility and the width of the facility if it is greater than 6 inches. 
     (12) "One-call notification center" means a service through which a person may request a locating and marking of underground facilities. 
     (13) "Person" means an individual, partnership, firm, joint venture, corporation, association, municipality, governmental unit, department, or agency and includes a trustee, receiver, assignee, or personal representative of the listed entities. 
     (14) "Reasonably accurate" means location within 18 inches of the outside lateral dimensions of both sides of an underground facility. 
     (15) (a) "Underground facility" means a facility buried or placed below ground for use in connection with the storage or conveyance of water, sewage, electronic, telephonic or telegraphic communications, cablevision, fiber optics, electrical energy, oil, gas, or other substances. The term includes but is not limited to pipes, sewers, conduits, cables, valves, lines, wires, manholes, and attachments to the listed items. 
     (b) The term does not include shallow underground water systems designed to irrigate lawns, gardens, or other landscaping. 
     History: En. Sec. 1, Ch. 180, L. 1971; R.C.M. 1947, 32-4801; amd. Sec. 1, Ch. 286, L. 1991; amd. Sec. 1, Ch. 179, L. 1997; amd. Sec. 61, Ch. 7, L. 2001; amd. Sec. 1, Ch. 544, L. 2005. 

 69-4-502. Information to be sought before excavation -- notification -- exceptions. (1) (a) Except as provided in subsection (1)(b), an excavator may not make or begin an excavation without first obtaining information concerning the possible location of an underground facility from each public utility, municipal corporation, underground facility owner, or other person having the right to bury underground facilities that is a member of a one-call notification center pursuant to subsection (2)(a). 
     (b) (i) A registered land surveyor or a person under the supervision of a registered land surveyor may hand dig for shallow survey monuments at a depth of 12 inches or less below the road surface of a highway or at the intersection of the center lines of public streets. 
     (ii) The registered land surveyor, prior to hand digging, shall obtain proper approval from the appropriate governing authority regarding safety and pavement repair and, when appropriate, shall reference the monument upon exposure. 
     (iii) The governing authority is not liable for any damages caused or suffered by the registered land surveyor or any person under the supervision of the registered land surveyor. 
     (iv) The registered land surveyor is liable for damages incurred regarding facility destruction. 
     (v) A public utility, municipal corporation, underground facility owner, or other person having the right to bury underground facilities is not liable for any damages suffered by the registered land surveyor or any person under the control of the registered land surveyor. 
     (2) (a) A public utility, municipal corporation, underground facility owner, or person having the right to bury underground facilities must be a member of a one-call notification center covering the service area in which the entity or person has underground facilities. 
     (b) Subsection (2)(a) does not apply to an owner or occupant of real property where underground facilities are buried if the facilities are used solely to furnish services or commodities to that property and no part of the facilities is located in a public street, alley, or right-of-way dedicated to the public use. 
     History: (1)En. Sec. 2, Ch. 180, L. 1971; Sec. 32-4802, R.C.M. 1947; (2)En. Sec. 3, Ch. 180, L. 1971; Sec. 32-4803, R.C.M. 1947; R.C.M. 1947, 32-4802, 32-4803(part); amd. Sec. 2, Ch. 286, L. 1991; amd. Sec. 1, Ch. 393, L. 1993; amd. Sec. 2, Ch. 179, L. 1997. 

69-4-503. Notification -- locating and marking. (1) Before beginning an excavation, the excavator shall notify, through a one-call notification center, all owners of underground facilities in the area of the proposed excavation. 
     (2) After an excavator has notified the appropriate one-call notification center of a proposed excavation, an owner of an underground facility shall: 
     (a) provide the locates and mark the location within 2 business days; or 
     (b) respond immediately if the excavator notifies the one-call notification center that an emergency exists. 
     (3) (a) After an owner of an underground facility has located and marked the underground facilities, the excavator shall determine if weather, time, or other factors may have affected location marks, warranting relocation of the facilities. 
     (b) If excavation has not occurred within 30 days of the locate and mark, the excavator shall request that the facility be relocated and remarked before excavating unless other arrangements have been made with the underground facility owner. The excavator is responsible for costs associated with relocating and remarking a facility that is not excavated within 30 days of the locate and mark. 
     (4) Upon receipt of the notice provided for in this section, the owner of the underground facility shall provide the excavator with reasonably accurate information as to the owner's locatable underground facilities by surface locating and marking the location of the facilities. If there are identified but unlocatable underground facilities, the owner of the facilities shall provide the excavator with the best available information as to their locations. An excavator may not excavate until all known facilities have been located and marked. An excavator is not responsible for damages to an underground facility that cannot be located by its owner. Once the facilities are located and marked by the facility owner, the excavator is responsible for maintaining the markings. 
     (5) Upon receipt of notice from the excavator, the facility owner shall respond within 2 business days by locating and marking the facility or by notifying the excavator that locating and marking is unnecessary. An excavator may not begin excavating before the locating and marking is complete or before the excavator is notified that locating and marking is unnecessary. 
     (6) An excavator shall locate and mark the area to be excavated if requested by the facility owner or the owner's representative. If an excavator discovers an underground facility that has not been located and marked, the excavator shall stop excavating in the vicinity of the facility and notify the facility owner or the one-call notification center. 
     (7) An underground facility owner may attempt to identify the location of a private underground facility connected to the owner's facility, but the facility owner is not liable for the accuracy of the locate. 
     History: En. Sec. 3, Ch. 180, L. 1971; R.C.M. 1947, 32-4803(part); amd. Sec. 1, Ch. 43, L. 1983; amd. Sec. 3, Ch. 286, L. 1991; amd. Sec. 3, Ch. 179, L. 1997. 

 69-4-504. Information to be part of architects' and engineers' plans. (1) Architects and engineers designing projects requiring excavation in or adjacent to any public street, alley, or right-of-way dedicated to public use or utility easement shall obtain information from the owners of underground facilities and then make the information a part of the plan by which the contractors operate. The owners of the underground facilities shall make available all records showing the locations of underground facilities and shall provide locates, if requested, pursuant to 69-4-503. 
     (2) This section does not excuse a person from the obligation imposed by 69-4-502(1). 
     History: En. Sec. 8, Ch. 180, L. 1971; R.C.M. 1947, 32-4808; amd. Sec. 2, Ch. 43, L. 1983; amd. Sec. 4, Ch. 286, L. 1991; amd. Sec. 4, Ch. 179, L. 1997. 

  69-4-505. Liability for damages to underground facilities. (1) (a) If any underground facility is damaged by an excavator who has failed to obtain information as to its location as provided in 69-4-503, then the excavator is liable to the owner of the underground facility for the entire cost of the repair of the facility. The excavator is also liable to the underground facility owner that is a member of a one-call notification center pursuant to 69-4-502(2)(a) for a damage fee. Damage fees must be assessed as follows: 
     (i) 25% of the total cost of repairing the underground facility not to exceed $125 for the first incident; 
     (ii) 50% of the total cost of repairing the underground facility not to exceed $500 for the second incident; and 
     (iii) $1,000 for the third and each subsequent incident. 
     (b) An underground facility owner may levy only one fee for each incident. 
     (c) If there is more than one underground facility affected by an incident, then each underground facility owner that is a member of a one-call notification center pursuant to 69-4-502(2)(a) may levy one damage fee for that incident. 
     (2) Payment of costs and fees described in this section is due within 30 days of billing by the owner of the underground facility. The underground facility owner may enforce collection in a court of competent jurisdiction. 
     (3) If information requested pursuant to 69-4-503 is not provided within the time specified in that section, excavators damaging or injuring underground facilities are not liable for that damage or injury, unless caused by their negligence, and are not liable for the damage fees assessed under subsection (1). 
     (4) The act of obtaining information as required by this part does not excuse an excavator making any excavation from doing so in a careful and prudent manner, nor does it excuse the excavator from liability for any damage or injury resulting from the excavator's negligence. 
     History: (1)En. Sec. 4, Ch. 180, L. 1971; Sec. 32-4804, R.C.M. 1947; (2)En. Sec. 5, Ch. 180, L. 1971; Sec. 32-4805, R.C.M. 1947; (3)En. Sec. 6, Ch. 180, L. 1971; Sec. 32-4806, R.C.M. 1947; R.C.M. 1947, 32-4804, 32-4805, 32-4806; amd. Sec. 2, Ch. 544, L. 2005. 

 69-4-506. Repealed. Sec. 6, Ch. 179, L. 1997. 
     History: En. Sec. 7, Ch. 180, L. 1971; R.C.M. 1947, 32-4807. 

  69-4-507. Public authority -- liability. A public authority, as defined in 18-1-201, that has jurisdiction over a right-of-way is not liable for improper or unauthorized installations made by persons or entities other than the public authority or those acting at its discretion. 
     History: En. Sec. 5, Ch. 286, L. 1991. 
     69-4-508. Emergency location and excavation. (1) When an emergency excavation is required, the excavator shall notify the one-call notification center. An underground facility owner shall respond as soon as is practical after notification. 
     (2) Requesting an emergency locate or an emergency excavation that is not an emergency locate or an emergency excavation as those terms are defined constitutes a false alarm pursuant to 45-7-204 and is subject to the penalties under 45-7-204. 
     History: En. Sec. 5, Ch. 179, L. 1997. 

  69-4-509 through 69-4-510 reserved.

  69-4-511. Repealed. Sec. 6, Ch. 179, L. 1997. 
     History: En. Sec. 1, Ch. 184, L. 1987. 
     69-4-512. Judicial review. An excavator subject to repair charges and damage fees described in 69-4-505 may have these costs reviewed by a court of competent jurisdiction. 
     History: En. Sec. 3, Ch. 544, L. 2005. 
     69-4-513. Disposition of damage fees collected. (1) Except as provided in subsection (2), damage fees collected by owners of underground facilities must be distributed to the appropriate one-call notification center. The damage fee must be used to fund training and educational programs and materials for excavators and the general public regarding the one-call notification system. 
     (2) The underground facility owner is not liable for the distribution of damage fees to the one-call notification center in the event that those fees are not collected from the excavator. 
     History: En. Sec. 4, Ch. 544, L. 2005. 
     69-4-514. Incident histories. Owners of underground facilities shall report incidents to the appropriate one-call notification center that is responsible for maintaining incident histories of violators. These incident histories must be available for public inquiry. 
     History: En. Sec. 5, Ch. 544, L. 2005. 
     69-4-601. Movement of structures and interference with wires -- notice required. No person, firm, or corporation moving, hauling, or transporting any house, building, derrick, or other structure shall cut, move, raise, or in any manner interfere with an electric light or electric power wire or poles or with telephone or telegraph wires, cables, messenger wires, guy wires, or poles without giving notice to the owner or agent of said wires or poles, as hereinafter provided. 
     History: En. Sec. 1, Ch. 55, L. 1929; re-en. Sec. 2711.1, R.C.M. 1935; amd. Sec. 1, Ch. 174, L. 1937; amd. Sec. 14, Ch. 137, L. 1941; R.C.M. 1947, 24-136. 
     69-4-602. Notice of move -- cost estimate. (1) The person, firm, or corporation moving a house, building, derrick, or other structure shall give the person, firm, or corporation owning or controlling the wires, cables, or poles affected by the movement of a structure, at both the person's, firm's, or corporation's principal office and nearest office within the state, not less than 10 days' written notice of the proposed time and place of moving a structure. 
     (2) The owner of the wires, cables, or poles shall give the mover a written estimate of the total cost of all work related to cutting or raising the wires or cables or moving the poles, including travel time, at least 3 days prior to the move or within 10 days after receipt of the written notice of the move, whichever time comes sooner. 
     (3) The estimate of the total cost required under this section must be developed in accordance with the cost schedule filed as provided in subsection (4). 
     (4) A public utility, cable television company, or unregulated telecommunications provider with wires, cables, or poles in Montana shall file with the commission, by April 1 of each year, an application for approval of a cost schedule for labor and equipment for all work related to cutting or raising wires or cables or moving poles. The cost schedule is effective on a temporary basis, subject to a rebate and a surcharge as provided in 69-3-304, 30 days after the filing of a cost schedule and pending a final order of the commission, unless the commission first determines that the cost schedule is above cost. 
     History: En. Sec. 2, Ch. 55, L. 1929; re-en. Sec. 2711.2, R.C.M. 1935; R.C.M. 1947, 24-137; amd. Sec. 1, Ch. 442, L. 1983; amd. Sec. 1, Ch. 359, L. 2003. 
  69-4-603. Procedure to accomplish move -- payment of cost. (1) In order to accomplish moving a house, building, derrick, or other structure through an area in which wires, cables, or poles impede the movement, the person, firm, or corporation who owns or controls the wires, cables, or poles and who has received the notice required by 69-4-602 shall furnish competent workers to raise or cut the wires or cables or move the poles as necessary to facilitate moving the house, building, derrick, or other structure. 
     (2) (a) Except as provided in subsection (2)(b), the necessary and actual costs of raising or cutting wires or cables or moving poles to facilitate the movement of a house, building, derrick, other structure, or prefabricated structure that is intended to be moved from the place of fabrication, storage facility, or dealer's lot, determined in accordance with the schedule filed under 69-4-602, must be paid by the mover. 
     (b) The necessary and actual costs of raising or cutting wires or cables or moving poles to facilitate the movement of a structure, determined in accordance with the schedule filed under 69-4-602, must be shared equally by the mover and the owner of the wires, cables, or poles if the structure is owned by a person for occupancy or use by that person. 
     (3) A mover may not raise, cut, or in any way interfere with wires, cables, or poles unless the person, firm, or corporation who owns or controls the wires, cables, or poles refuses, after having been notified as required by 69-4-602, to raise or cut the wires or cables or move the poles. 
     (4) The mover shall make a prepayment of a portion of the total cost estimated under 69-4-602 in advance of the move as follows: 
     (a) if the structure is moved through or out of the service territory of the owner of the wires, cables, or poles, 100% of the mover's share pursuant to subsection (2); or 
     (b) if the structure is delivered to a place within the service territory of the owner of the wires, cables, or poles, 50% of the mover's share pursuant to subsection (2). 
     (5) The owner of the wires, cables, or poles may waive the prepayment requirement or accept a bond or other financial instrument in lieu of payment. 
     (6) The mover shall pay the mover's share of all actual costs under subsection (2) in excess of any prepayment made under subsection (4) within 30 days of the move. 
     (7) If the prepayment made under subsection (4) exceeds the mover's share of actual costs under subsection (2), the owner of the wires, cables, or poles shall refund the difference to the mover within 30 days of the move. 
     History: En. Sec. 3, Ch. 55, L. 1929; re-en. Sec. 2711.3, R.C.M. 1935; amd. Sec. 1, Ch. 55, L. 1951; R.C.M. 1947, 24-138; amd. Sec. 2, Ch. 442, L. 1983; amd. Sec. 1, Ch. 551, L. 1995; amd. Sec. 2, Ch. 359, L. 2003. 

     69-4-604. Unlawful interference with lines. It shall be unlawful for any person, firm, or corporation engaged as principal or employee in moving any house, building, derrick, or other structure, as provided in this part, to move, touch, cut, molest, or in any way interfere with any electric light, electric power, telephone, or telegraph wires, cables, messenger wires, or guy wires or any poles bearing any such wires, except in compliance with the provisions of this part. 
     History: En. Sec. 4, Ch. 55, L. 1929; re-en. Sec. 2711.4, R.C.M. 1935; amd. Sec. 2, Ch. 174, L. 1937; amd. Sec. 15, Ch. 137, L. 1941; R.C.M. 1947, 24-139. 
     69-4-1101. Purpose -- remedies cumulative. It is the purpose of this part to impose a substantial civil penalty upon those persons who, at the cost of their fellow citizens, obtain utility services at less than their true value through bypassing or tampering as defined in 69-4-1102. This part does not supersede or replace other remedies provided for in law or equity. 
     History: En. Sec. 1, Ch. 678, L. 1985. 
     69-4-1102. Definitions. As used in this part, unless the context otherwise requires, the following definitions apply: 
     (1) "Bypassing" means any act, using any means, the purpose of which is to obtain utility service without having such service pass through the authorized meter provided for measuring or registering such service. 
     (2) "Person" means an individual, firm, partnership, corporation, unincorporated association, or other legal or business entity or the executor, administrator, trustee, receiver, assignee, or personal representative thereof. 
     (3) "Tampering" means damaging, altering, adjusting, or in any manner interfering with or obstructing the operation or function of any authorized metering device provided for measuring or registering utility service. 
     (4) "Utility" means any public utility, municipally owned utility, or cooperative utility that provides electricity, gas, water, sewage disposal, or combination thereof, for sale to consumers. 
     (5) "Utility service" means the provision of electricity, gas, water, or sewer service. 
     History: En. Sec. 2, Ch. 678, L. 1985. 
69-4-1103. Liability for bypass or tampering. (1) A person who bypasses or tampers, either for his own benefit or the benefit of another, is liable to the affected utility as provided in 69-4-1104 for services actually provided by the utility. Collection under subsection (2) precludes collection under this subsection. 
     (2) A person who receives utility services, knowing that the measurement of such services is being affected by bypassing or tampering, is liable to the affected utility as provided in 69-4-1104 for services actually provided by the utility. Collection under subsection (1) precludes collection under this subsection. 
     History: En. Sec. 3, Ch. 678, L. 1985. 

     69-4-1104. Action for recovery of reasonable value -- penalty. A utility may institute a civil action against a person described in 69-4-1103 to recover the reasonable value of the services actually provided to the person. Upon a finding that such person is liable to the utility, the court may enter judgment against the person for up to three times the reasonable value of the utility's services actually provided and may award to the prevailing party its costs, including reasonable attorney fees, incurred in the action and the costs, including expert witness fees, of presenting such expert testimony as is reasonably necessary. 
     History: En. Sec. 4, Ch. 678, L. 1985. 
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	76-2301. Act, how cited. 

	 
	Sections 76-2301 to 76-2330 shall be known and may be cited as the One-Call Notification System Act.
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	76-2302. Legislative intent.

	 
	(1) It is the intent of the Legislature to establish a means by which excavators may notify operators of underground facilities in an excavation area so that operators have the opportunity to identify and locate the underground facilities prior to excavation and so that the excavators may then observe proper precautions to safeguard the underground facilities from damage. (2) It is the purpose of the One-Call Notification System Act to aid the public by preventing injury to persons and damage to property and the interruption of utility services resulting from accidents caused by damage to underground facilities.
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	76-2303. Definitions, where found.

	 
	For purposes of the One-Call Notification System Act, the definitions found in sections 76-2304 to 76-2317 shall be used.
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	76-2304. Business day, defined.

	 
	Business day shall mean any day other than a Saturday, Sunday, or state or nationally observed legal holiday.
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	76-2305. Center, defined.

	 
	Center shall mean the statewide one-call notification center.
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	76-2306. Damage, defined

	 
	Damage shall mean any impact with, partial or complete severance, destruction, impairment, or penetration of, or removal or weakening of support from an underground facility, including its protective coating, housing, or other protective device.
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	76-2307. Emergency condition, defined.

	 
	Emergency condition shall mean any condition which constitutes a clear and present danger to life, health, or property or which demands immediate action to prevent or repair a major service outage.
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	76-2308. Excavation, defined.

	 
	Excavation shall mean any activity in which earth, rock, or other material in or on the ground is moved or otherwise displaced by means of tools, equipment, or explosives and shall include grading, trenching, digging, ditching, drilling, auguring, tunneling, scraping, and cable or pipe plowing or driving but shall not include (1) normal maintenance of roads if the maintenance does not change the original road grade and does not involve the road ditch, (2) tilling of soil and gardening for seeding and other agricultural purposes, (3) digging of graves or in landfills in planned locations, (4) maintenance or rebuilding of railroad track or facilities located on a railroad right-of-way by the railroad company or its contractors when such maintenance or rebuilding does not change the track grade, or (5) hand digging around the base of a pole for pole inspection as part of routine maintenance or replacement of a pole when the replacement pole is similarly sized and is installed in the existing hole.
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	76-2309. Excavator, defined

	 
	Excavator shall mean a person who engages in excavation in this state.
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	76-2310. Gas or hazardous liquid underground pipeline facility, defined.

	 
	Gas or hazardous liquid underground pipeline facility shall mean any underground facility used or intended for use in the transportation of gas or the treatment of gas or used or intended for use in the transportation of hazardous liquids including petroleum or petroleum products.
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	76-2311. Nonpermanent surface, defined.

	 
	Nonpermanent surface shall mean any ground consisting of uncovered dirt or rock or ground that is covered by grass or other plant life, crushed rock, gravel, or other similar natural substance.

	>TOP

	[image: image143.png]




	76-2312. Normal working hours, defined.

	 
	Normal working hours shall mean the hours of 7am to 5pm on a business day in each time zone in the state.
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	76-2313. Operator, defined.

	 
	Operator shall mean a person who manages or controls the functions of an underground facility but shall not include a person who is an owner or tenant of real property where underground facilities are located if the underground facilities are used exclusively to furnish services or commodities on the real property.
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	76-2314. Permanent surface, defined.

	 
	Permanent surface shall mean any ground that is covered by a hard, artificial, weatherproof material such as concrete, asphalt, or other similar artificial substance.
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	76-2315. Person, defined.

	 
	Person shall mean an individual, partnership, limited liability company, association, municipality, state, county, political subdivision, utility, joint venture, or corporation and shall include the employer of an individual.
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	76-2316. Statewide one-call notification center, defined.

	 
	Statewide one-call notification center shall mean the association certified by the State Fire Marshall, operating on a nonprofit basis, supported by its members, and having as its principal purpose the statewide receipt and dissemination to participating operators of information on a fair and uniform basis concerning intended excavation in an area where the operators have underground facilities.
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	76-2317. Underground facility, defined.

	 
	Underground facility shall mean any item of personal property buried or placed below ground for use in connection with the storage or conveyance of water, sewage, electronic communications, telephonic communications, telegraphic communications, cable television, electric energy, oil, gas, hazardous liquids, or other substances, including pipes, trunk lines, fiber optic cables, sewers, conduits, cables, valves, lines, wires, manholes, and attachments to such personal property.
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	76-2318. Center; membership required.

	 
	Operators of underground facilities shall become members of and participate in the statewide one-call notification center.
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	76-2319. Board of directors; rules and regulations; selection of vendor.

	 
	The center shall be governed by a board of directors who shall establish the operating procedures and the technology needed for the center pursuant to rules and regulations adopted and promulgated by the State Fire Marshal. The rules and regulations adopted and promulgated by the State Fire Marshal shall provide for the qualifications, appointment, retention, and composition of the board of directors. The board of directors shall also establish a competitive bidding procedure to select a vendor to provide the notification service, establish a procedure by which members of the center share the costs of the center on a fair, reasonable, and nondiscriminatory basis, and do all other things necessary to implement the purpose of the center. Any agreement between the center and a vendor for the notification service may be modified from time to time by the board of directors, and any agreement shall be reviewed by the board of directors at least once every three years, with an opportunity to receive new bids if desired by the board of directors.
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	76-2320. Operator; duty to furnish information; center operational, when; certification.

	 
	Every operator shall furnish the vendor selected by the board of directors with information concerning the location of its underground facilities. Every operator having underground facilities in existence in the state on February 16, 1994, shall furnish such information to the vendor by April 3, 1995. The vendor shall have the center operational on October 2, 1995. The center shall be certified by the State Fire Marshal, and the certification shall be reviewed every two years to ensure continued compliance with federal law.
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	76-2321. Excavation; notice;contents; commencement.

	 
	(1) A person shall not commence any excavation without first giving notice to every operator. An excavator's notice to the center shall be deemed notice to all operators. An excavator's notice to operators shall be ineffective for purposes of this subsection unless given to the center. Notice to the center shall be given at least two full business days, but not more than ten business days, before commencing the excavation, except notice may be given more than ten business days in advance when the excavation is a road construction, widening, repair, or grading project provided for in section 86-334. An excavator may commence work before the elapse of two full business days when (a) notice to the center has been given as provided by this subsection and (b) all the affected operators have notified the excavator that the location of all affected operator's underground facilities have been marked or that the operators have no underground facilities in the location of the proposed excavation. 

(2) The notice required pursuant to subsection (1) of this section shall include (a) the name and telephone number of the person making notification, (b) the name, address, and telephone number of the excavator, (c) the location of the area of the proposed excavation, including the range, township, section, and quarter section, unless the area is within the corporate limits of a city or village, in which case the location may be by street address, (d) the date and time excavation is scheduled to commence, (e) the depth of excavation, (f) the type and extent of excavation being planned, including whether the excavation involves tunneling or horizontal boring, and (g) whether the use of explosives is anticipated.
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	76-2322 Excavator; notice to center.

	 
	An excavator shall serve notice of intent to excavate upon the center by calling the center's toll-free telephone number. The center shall inform the excavator of all operators to whom such notice will be transmitted and shall promptly transmit such notice to every operator having an underground facility in the area of intended excavation. The center shall assign an identification number to each notice received.
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	76-2323. Underground facilities; mark or identify.

	 
	(1) Upon receipt of the information contained in the notice pursuant to section 76-2321, an operator shall advise the excavator of the approximate location of underground facilities in the area of the proposed excavation by marking of identifying the location of the underground facilities in the area of the proposed excavation by marking or identifying the location of the underground facilities with stakes, flags, paint, or any other clearly identifiable marking or reference point. The location of the underground facility given by the operator shall be within a strip of land eighteen inches on either side of the marking or identification plus one-half of the width of the underground facility. If in the opinion of the operator the precise location of a facility cannot be determined and marked as required, the operator shall provide all pertinent information and field locating assistance to the excavator at a mutually agreed to time. The location shall be marked or identified using color standards prescribed by the center. The operator shall respond no later than two business days after receipt of the information in the notice or at a time mutually agreed to by the parties.

(2) The marking or identification shall be done in a manner that will last for a minimum of five business days on any nonpermanent surface and a minimum of ten business days on any permanent surface. If the excavation will continue for longer than five business days, the operator shall remark or reidentify the location of the underground facility upon the request of the excavator. The request for remarking or re-identification shall be made through the center.

(3) An operator who determines that it does not have any underground facility located in the area of the proposed excavation shall notify the excavator of the determination prior to the date of commencement of the excavation.
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	76-2324. Excavator; liability for damage; when.

	 
	An excavator who fails to give notice of an excavation pursuant to section 76-2321 and who damages an underground facility by such excavation shall be strictly liable to the operator of the underground facility for the cost of all repairs to the underground facility. An excavator who gives the notice and who damages an underground facility shall be liable to the operator for the cost of all repairs to the underground facility unless the damage to the underground facility was due to the operator's failure to comply with section 76-2323. An excavator who fails to give notice of an excavation pursuant to section 76-2321 and who damages an underground facility that is operated by the excavator shall not be in violation of the One-Call Notification System Act.

In addition to any liability provided in this section an operator of a damaged underground facility shall be entitled to any other remedies available at law or in equity provided by statute or otherwise.
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	76-2325. Violations; civil penalty.

	 
	Any person who violates the provisions of section 76-2320, 76-2321, 76-2322, 76-2323, 76-2326, or 76-2330 shall be subject to a civil penalty as follows:

(1) For a violation related to a gas or hazardous liquid underground pipeline facility, an amount not to exceed ten thousand dollars for each violation for each day the violation persists, up to a maximum of five hundred thousand dollars; and 

(2) For a violation related to any other underground facility, an amount not to exceed five hundred dollars for each day the violation persists, up to a maximum of five thousand dollars. 

An action to recover a civil penalty shall be brought by the Attorney General of a prosecuting attorney on behalf of the State of Nebraska in any court of competent jurisdiction of this state. The trial shall be before the court, which shall consider the nature, circumstances, and gravity of the violation and, with respect to the person found to have committed the violation, the degree of culpability, the absence or existence of prior violations, whether the violation was a willful act, any good faith attempt to achieve compliance, and such other matters as justice may require in determining the amount of penalty imposed. All penalties shall be handled and distributed pursuant to Article VII, section 5, of the Constitution of Nebraska.
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	76-2326. Damage; duty of excavator.

	 
	If any underground facility is damaged, dislocated, or disturbed before or during excavation, the excavator shall immediately notify the center. An excavator shall not conceal or attempt to conceal damage, dislocation, or disturbance of an underground facility and shall not repair or attempt to repair the underground facility unless authorized by the operator of the underground facility.
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	76-2327. Incorrect location; duty of excavator.

	 
	If in the course of excavation the excavator discovers that the operator has incorrectly located the underground facility, he or she shall notify the center as soon as practical but no later than seventy-two hours after discovery.
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	76-2328. Local Permits; treatment; claims against political subdivisions.

	 
	The One-Call Notification System Act shall not affect or impair any local ordinances or other provisions of law requiring permits to be obtained before an excavation. A permit issued by a governing body shall not relieve an excavator from complying with the requirements of the act. No claim shall be maintained under the One-Call Notification System Act against a political subdivision or its officers, agents, or employees except to the extent, and only to the extent, provided by the Political Subdivisions Tort Claims Act.
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	76-2329. Emergency conditions; notification requirements; liability.

	 
	Sections 76-2321 and 76-2323 shall not apply to an excavation made under an emergency condition if all reasonable precautions are taken to protect the underground facilities. If an emergency condition exists, the excavator shall give notification in substantial compliance with section 76-2321 as soon as practical. Upon being notified that an emergency condition exists, each operator shall provide all reasonably available location information to the excavator as soon as possible. If the emergency condition has arisen through no fault of the excavator, sections 76-2324 and 76-2325 shall not apply and the excavator shall be liable for damage to any underground facility located in the area if the damage occurs because of the negligent acts or omissions of the excavator.

	>TOP

	[image: image161.png]




	76-2330. Center; duties.

	 
	The center shall: (1) Maintain adequate records documenting compliance with the requirements of the One-Call Notification System Act, including records of all telephone calls and records of all location requests for the preceding five years which will be made available and printed upon request of an operator or excavator;

(2) Provide the notification service during normal working hours at a minimum; and

(3) Provide procedures for emergency notification for calls received at other than normal working hours.


NEVADA

Nevada Revised Statues
Chapter 455 - EXCAVATIONS AND HIGH-VOLTAGE LINES
EXCAVATION OR DEMOLITION NEAR SUBSURFACE INSTALLATION


NRS 455.080 Definitions.

NRS 455.082 "Approximate location of a subsurface installation" defined. 

NRS 455.084 "Association for operators" defined. 

NRS 455.086 "Damage" defined. 

NRS 455.088 "Demolition" defined. 

NRS 455.090 "Emergency" defined. 

NRS 455.092 "Excavation" defined. 

NRS 455.094 "Mechanical equipment" defined. 

NRS 455.096 "Operator" defined. 

NRS 455.098 "Person" defined. 

NRS 455.101 "Subsurface installation" defined. 

NRS 455.103 "Unexpected occurrence" defined. 

NRS 455.105 "Working day" defined. 

NRS 455.107 Exemption from compliance with statutory provisions. 

NRS 455.110 Notification of association for operators required; marking proposed area of excavation or demolition; exception. 

NRS 455.115 Record of notification of excavation or demolition; provision of names of operators to whom notice is transmitted by association for operators. 

NRS 455.120 Operator required to join association for operators to receive notification; statement to be filed with county clerk identifying association; record of notification received by telephone. 

NRS 455.130 Duties of operator upon receipt of notification. 

NRS 455.133 Requirements for marking location of subsurface installation. 

NRS 455.137 Determination of location of subsurface installation required before mechanical equipment may be used. 

NRS 455.140 Duties of person responsible for contact with, exposure of or damage to subsurface installation
. 
NRS 455.150 Release from liability for cost of repairs to subsurface installation. 

NRS 455.160 Injunctive relief. 

NRS 455.170 Civil penalty: Action for enforcement; amount; reimbursement for cost of prosecution; judicial review. 

NRS 455.180 Civil remedies preserved; additional civil remedy not created. 

_________
CHAPTER 455
EXCAVATIONS AND HIGH-VOLTAGE LINES
CROSS REFERENCES

Board of county commissioners includes board of supervisors of Carson City, NRS 0.035 Mining, dangerous condition resulting from past practices—

Abatement, NRS 513.094, 513.108, 519A.250

Construction of safeguard, immunity from liability, NRS 41.0331

Duty to warn trespasser against dangerous condition, discharge, NRS 41.1393
Public works, reimbursement of contractor for locating underground utilities, NRS 338.185

Working hours for persons employed underground for purpose of making excavations, NRS 608.200

_________

NRS 455.080 Definitions. 
As used in NRS 455.082 to 455.180, inclusive, unless the context otherwise requires, the words and terms defined in and NRS 455.082 to 455.105, inclusive, have the meanings ascribed to them in those sections. 

NRS 455.082 "Approximate location of a subsurface installation" defined. 
"Approximate location of a subsurface installation" means a strip of land not more than 30 inches on either side of the exterior surface of a subsurface installation. The term does not include the depth of the subsurface installation. 

NRS 455.084 "Association for operators" defined. 
"Association for operators" means an organization that receives notifications pursuant to subsection 1 of NRS 455.110 and transmits such notifications to its members. 

NRS 455.086 "Damage" defined
"Damage" means: 
1. The substantial weakening of the structural or lateral support of a subsurface installation;

2. The penetration or destruction of any protective coating, housing or other protective device of a subsurface installation; or

3. The partial or complete severance of a subsurface installation.

NRS 455.088 "Demolition" defined. 
"Demolition" means the wrecking, razing, rendering, movement or removal of a structure or mass of material by means of tools, equipment or the placement and discharge of explosives. 

NRS 455.090 "Emergency" defined. 
"Emergency" means a sudden, unexpected occurrence that involves clear and imminent danger and requires immediate action to prevent or mitigate loss of life or damage to health, property or essential public services. 

NRS 455.092 "Excavation" defined. 
"Excavation" means the movement or removal of earth, rock or other material in or on the ground by use of mechanical equipment or by the placement and discharge of explosives. The term includes augering, backfilling, digging, ditching, drilling, grading, plowing-in, ripping, scraping, trenching and tunneling. 

NRS 455.094 "Mechanical equipment" defined. 
"Mechanical equipment" means equipment operated by mechanical power, including a trencher, bulldozer, power shovel, auger, backhoe, scraper, drill, cable or pipe plow or any other equipment used for plowing-in cable or pipe. 

NRS 455.096 "Operator" defined. 
"Operator" means any person who owns, operates or maintains a subsurface installation. The term does not include the department of transportation. 

NRS 455.098 "Person" defined. 
"Person" includes a government, governmental agency or political subdivision of a government. 

NRS 455.101 "Subsurface installation" defined. 
"Subsurface installation" means a pipeline, conduit, cable, duct, wire, sewer line, storm drain, other drain line or other structure that is located underground. 

NRS 455.103 "Unexpected occurrence" defined. 
"Unexpected occurrence" includes, but is not limited to, fire, flood, earthquake or other cause of the movement of the soil, or a riot, an accident or an act of sabotage that causes damage to a subsurface installation which requires immediate repair. 

NRS 455.105 "Working day" defined. 
"Working day" means every day from 7 a.m. to 5 p.m., except Saturday, Sunday and any federal or state holiday. 

NRS 455.107 Exemption from compliance with statutory provisions. 
1. Except as otherwise provided in subsection 2, possession of a permit to conduct an excavation or demolition does not exempt a person from complying with the provisions of NRS 455.080 to 455.180, inclusive. 

2. A person is exempt from complying with the provisions of NRS 455.080 to 455.180, inclusive, if he obtains the written consent of all operators involved in the proposed excavation or demolition before he receives a permit to conduct the excavation or demolition. 


NRS 455.110 Notification of association for operators required; marking proposed area of excavation or demolition; exception. 

1. Except as otherwise provided in subsection 2, a person shall not begin an excavation or demolition if the excavation or demolition is to be conducted in an area that is known or reasonably should be known to contain a subsurface installation, except a subsurface installation owned or operated by the person conducting the excavation or demolition, unless he: 

(a) Notifies the appropriate association for operators pursuant to NRS 455.120, at least 2 working days but not more than 14 calendar days before excavation or demolition is scheduled to commence. The notification may be written or provided by telephone and must state the name, address and telephone number of the person who is responsible for the excavation or demolition, the starting date of the excavation or demolition, anticipated duration and type of excavation or demolition to be conducted, the specific area of the excavation or demolition and whether explosives are to be used. 

(b) Cooperates with the operator in locating and identifying its subsurface installation by: 

(1) Meeting with its representative as requested; and 

(2) Making a reasonable effort that is consistent with the practice in the industry to mark with white paint, or another method that is agreed to by the operator and the person who is responsible for the excavation or demolition, the proposed area of the excavation or demolition. 

2. A person responsible for emergency excavation or demolition is not required to comply with the provisions of subsection 1 if there is a substantial likelihood that loss of life, health or property will result before the provisions of subsection 1 can be fully complied with. The person shall notify the operator of the action he has taken as soon as practicable. 


NRS 455.115 Record of notification of excavation or demolition; provision of names of operators to whom notice is transmitted by association for operators. 

1. An association for operators who receives notification pursuant to NRS 455.110 by telephone and an operator who receives notification of a proposed excavation or demolition by telephone shall keep a written record of the notification for 6 years. The record must include, but is not limited to, the following information: 

(a) The name of the person initiating the telephone call; 

(b) The name, address and telephone number of the person who is responsible for the excavation or demolition; 

(c) The starting date and anticipated duration of the excavation or demolition; 

(d) The type of excavation or demolition to be conducted; 

(e) The specific area of the excavation or demolition; and 

(f) Whether explosives are to be used. 

2. If a person makes a notification to an association for operators pursuant to NRS 455.110, the association for operators shall provide to the person the names of the operators to whom the notice is transmitted by the association. 


NRS 455.120 Operator required to join association for operators to receive notification; statement to be filed with county clerk identifying association; record of notification received by telephone. An operator shall: 

1. Join an association for operators to receive the notification required pursuant to paragraph (a) of subsection 1 of NRS 455.110 for its members. 

2. File a statement with the clerk of the county in which the business of the operator is located: 

(a) Containing the name, telephone number and address of the association; and 

(b) Describing the geographical area served by the association for operators. 

3. Make a written record of each notification of a proposed excavation or demolition that he receives by telephone. 


NRS 455.130 Duties of operator upon receipt of notification. 

1. Except in an emergency or as otherwise provided in subsection 2, if an operator receives notice through an association for operators pursuant to paragraph (a) of subsection 1 of NRS 455.110, the operator shall: 

(a) Locate and identify the subsurface installations and, if known, the number of subsurface installations that are affected by the proposed excavation or demolition to the extent and to the degree of accuracy that the information is available in the records of the operator or can be determined by using techniques of location that are commonly used in the industry, except excavating, within 2 working days or within a time mutually agreed upon by the operator and the person who is responsible for the excavation or demo

lition; (b) Remove or protect a subsurface installation as soon as practicable if the operator decides it should be removed or protected; and 

(c) Advise the person who contacted the association for operators of the location of the subsurface installations of the operator that are affected by the proposed excavation or demolition. 

2. The operator shall notify the person who contacted the association for operators if the operator has no subsurface installations that are affected by the proposed excavation or demolition. 


NRS 455.133 Requirements for marking location of subsurface installation. An operator who marks the approximate location of a subsurface installation shall make a reasonable effort to make the markings in a manner that is consistent with the practice in the industry. The operator shall use the following colors for the markings: 

1. Safety red must be used for electrical power, distribution and transmission installations, conduit for traffic signals and street lights and municipal electric installations. 

2. High visibility safety yellow must be used for gas distribution and transmission installations, oil distribution and transmission installations and installations containing or transporting dangerous materials, products or steam. 

3. Safety alert orange must be used for telephone and telegraph installations, police and fire communication installations and cable television installations. The letter "F" in safety alert orange must be used for fiber optic communication lines. 

4. Safety precaution blue must be used for water installations and slurry pipelines. 

5. Safety green must be used for sewer installations. 


NRS 455.137 Determination of location of subsurface installation required before mechanical equipment may be used. 

1. Except as otherwise provided in subsection 2, the person responsible for an excavation or demolition shall, before using any mechanical equipment, determine the exact location of a subsurface installation that is affected by the excavation or demolition by excavating with hand tools or by any other method agreed upon by the person responsible for the excavation or demolition and the operator within the approximate location of the subsurface installation as designated by markings made in accordance with NRS 455.133. 

2. A person may use mechanical equipment for the removal of pavement if there are no subsurface installations contained in the pavement. 

3. If the exact location of a subsurface installation cannot be determined by using hand tools, the person responsible for an excavation or demolition shall request the operator to provide additional information to locate the installation. The operator shall, within 1 working day, provide any information that is available to him to enable the person responsible for the excavation or demotion to determine the exact location of the installation. 


NRS 455.140 Duties of person responsible for contact with, exposure of or damage to subsurface installation. 

1. Each person responsible for any excavation or demolition that results in contact with, exposure of or damage to a subsurface installation shall: 

(a) Notify the operator of the location and nature of the damage; and 

(b) Allow the operator reasonable time, consistent with the practice in the industry, to arrange for and to make any necessary repairs to the subsurface installation before completing the excavation or demolition in the immediate area of the subsurface installation. 

2. Each person responsible for any excavation or demolition that results in any damage to a subsurface installation which permits the escape of water, of any flammable, toxic or corrosive gas or liquid, or of electricity, shall: 

(a) Notify the operator; and 

(b) Minimize the hazard until the arrival of the personnel of the operator. 


NRS 455.150 Release from liability for cost of repairs to subsurface installation. Any person who substantially complies with the provisions of NRS 455.080 to 455.180, inclusive, is not liable for the cost of repairing any damage to a subsurface installation which results from his excavation or demolition. 


NRS 455.160 Injunctive relief. 

1. A commissioner of the public utilities commission of Nevada or the district attorney of a county or the city attorney of a city in which there is an excavation or demolition or a proposed excavation or demolition which he believes may cause death, serious physical harm or serious property damage may file a complaint in the district court for the county seeking to enjoin the activity or practice of an operator or a person who is responsible for the excavation or demolition. 

2. Upon the filing of a complaint pursuant to subsection 1, the court may issue a temporary restraining order before holding an evidentiary hearing. A temporary restraining order may be issued for no longer than 5 days. 


NRS 455.170 Civil penalty: Action for enforcement; amount; reimbursement for cost of prosecution; judicial review. 

1. An action for the enforcement of a civil penalty pursuant to this section may be brought before the public utilities commission of Nevada by the attorney general, a district attorney, a city attorney, legal counsel for the public utilities commission of Nevada, the governmental agency that issued the permit to conduct an excavation or demolition, an operator or a person conducting an excavation or demolition. 

2. Any person who willfully or repeatedly violates a provision of NRS 455.080 to 455.180, inclusive, is liable for a civil penalty: 

(a) Not to exceed $1,000 per day for each violation; and 

(b) Not to exceed $100,000 for any related series of violations within a calendar year. 

3. Any person who negligently violates any such provision is liable for a civil penalty: 

(a) Not to exceed $200 per day for each violation; and 

(b) Not to exceed $1,000 for any related series of violations within a calendar year. 

4. The amount of any civil penalty imposed pursuant to this section and the propriety of any settlement or compromise concerning a penalty must be determined by the public utilities commission of Nevada upon receipt of a complaint by the attorney general, an employee of the public utilities commission of Nevada who is engaged in regulatory operations, a district attorney, a city attorney, the agency that issued the permit to excavate or the operator or the person responsible for the excavation or demolition. 

5. In determining the amount of the penalty or the amount agreed upon in a settlement or compromise, the public utilities commission of Nevada shall consider: 

(a) The gravity of the violation; 

(b) The good faith of the person charged with the violation in attempting to comply with the provisions of NRS 455.080 to 455.180, inclusive, before and after notification of a violation; and 

(c) Any history of previous violations of those provisions by the person charged with the violation. 

6. A civil penalty recovered pursuant to this section must first be paid to reimburse the person who initiated the action for any cost incurred in prosecuting the matter. 

7. Any person aggrieved by a determination of the public utilities commission of Nevada pursuant to this section may seek judicial review of the determination in the manner provided by NRS 703.373. 


NRS 455.180 Civil remedies preserved; additional civil remedy not created. The provisions of NRS 455.080 to 455.170, inclusive, do not affect any civil remedies provided by law for personal injury or property damage and do not create a new civil remedy for any personal injury or property damage. 

(Added to NRS by 1991, 1145)

NEW HAMPSHIRE

STATE OF NEW HAMPSHIRE RSA 374

374:48 Definitions. In this subdivision:
I. "Commission" means the public utilities commission.
II. "Company" means any public utility company which supplies gas, electricity, water or telephone service and cable television company operating a cable television system as defined in RSA 374: 53-C which maintains underground facilities.
III. "Excavate", "excavating", or "excavation" means any operation conducted on private property or in a public way, right-of-way, easement, public street, or other public place, in which earth, rock or other material in the ground is moved, removed, or otherwise displaced by means of any tools, equipment, or explosive, and includes but is not limited to drilling, grading, boring, milling, trenching, tunneling, scraping, tree and root removal, cable or pipe plowing, fence or sign post installation, pile driving, wrecking, razing, rending or moving any structure or mass material but does not include the tilling of soil for agricultural purposes, landscaping and maintenance of residential property performed with non-mechanized equipment, landscaping activities performed with mechanized equipment that are intended to cut vegetation, including lawn edging, aeration, and de-thatching, excavations permitted or grandfathered under RSA 155-E, or replacement of department-of-transportation-installed delineator posts in the same location.
IV. "Excavator" means any person performing excavation.
IV. "Operator" means any public utility as defined by RSA 362:2 or RSA 362:4 and any cable television system as defined by RSA 53-C: 1, that owns or operates underground facilities.
V. "Person" means any individual, trust, firm, joint stock company, corporation *including a government corporation), partnership, association, state, municipality, commission, United States government or any agency thereof, political subdivision of the state, or any interstate body.
VI. "System" means the underground utility damage prevention system referred to on RSA 374:49.
VII. "Underground facility" or "facility" means any property which is buried, placed below ground, or submerged on a public way, private property, right-of-way, easement, public street, or other public place and is being used or will be used for the conveyance of cable television, electricity, gas, sewerage, steam, telecommunications, or water.

374: 49 Damage Prevention System.
Each operator shall participate in an underground utility damage prevention system. The system shall operate during regular business hours throughout the year, except Saturdays, Sundays, and legal holidays. The system shall receive notices of proposed excavation and transmit such notices to its members.
374: 50 Rulemaking.
The commission shall adopt rules, pursuant to RSA 541-A, relative to:
I. Minimum requirements for the operation of the system, including notification procedures.
II. Procedures for the investigation of complaints relating to the subdivision.
III. Emergency situations for which notice of excavations is not required.
374: 51 Notification by Excavator.
I. No person shall perform an excavation within 100 feet of an underground facility, without first giving notification as required by this section.
II. At least 72 hours before each excavation, but not including Saturdays, Sundays and legal holidays, each person required to give notice of an excavation shall notify the damage prevention system referred to in RSA-374:49. Such notice shall occur no more than 30 days before the proposed excavation is to be made.
III. Notice may be in writing, by telephone or by any other reasonable means. Prior to complying with the notification requirements of paragraph II, an excavator must premark the area as provided in this paragraph, which means identifying the perimeter of the proposed site of the excavation by marking the perimeter in an appropriate manner in the color white paint, stakes, or other suitable markings on non-paved surfaces. No such premarking shall be acceptable if the marks interfere with traffic or pedestrian control, or are misleading or the general public. Premarking shall not be required on any continuous excavation that is over 100 feet in length, or any pole replacement that is within 5 feet of an existing location. If any excavation is over 100 feet in length or a pole replacement is within 5 feet of an existing location, the excavator shall communicate the perimeter of the excavation by means of a description of the area or construction plans, or have an on-site meeting with affected operators or other suitable means acceptable to the parties.
V. When making the notification required by this section, the excavator shall identify which of the methods described in paragraph IV will be used to identify the proposed excavation (Added 1997, 298:8 eff. January 1, 1998)
VI. The excavator's notification shall be valid for 30 calendar days from the date and time of confirmation of notification by the underground utility damage prevention system. *added 1997, 298:8 eff January 1, 1998)

374: 52 Notification by System.
Upon receipt of a proposed excavation, the system shall notify all affected members.

374: 53 Response by Operator.
Within 72 hours after receipt of notice from a proposed excavator or from the system of a proposed excavation, but not including Saturdays, Sundays, or legal holidays, an operator shall mark the location of its underground facilities in the area of the proposed excavation. An operator and an excavator may by agreement fix a later time for the operator's marking of its facilities. Once an operator has marked the location of its facilities in the area of an excavation, the excavator shall be responsible for maintaining the markings. An operator who participates in an underground utility damage prevention system shall not be required to locate underground facilities not owned by the operator; underground facilities which the owner shall not be required to locate may include, but shall not be limited to, facilities running from a house to a garage or other outbuilding.
374: 54 Notice of Damage
When any underground facility is damaged, the excavator causing the damage shall immediately notify the affected operator. The excavation shall not be backfilled without first receiving permission from the operator whose facility was damaged.
374: 55 Civil Penalty
I. Proof that an excavation has been made without compliance with the notice requirement of RSA 374:51 and that damage to an underground facility has occurred shall be prima facie evidence in any court or administrative proceeding that the damage was caused by the negligence of the excavator.
II. Any excavator who does not give notice of or identify the proposed excavation area as required by RSA 374: 51 or rules of the commission regarding tolerance zones and marking procedures shall be subject to the penalties in paragraph VIII, in addition to any liability for the actual damages.
III. Any operator which does not mark the location of its underground facilities as required by RSA 374:53 or rules of the commission regarding tolerance zones and marking procedures shall be subject to the penalties in paragraph VIII.
IV. If underground facilities are damaged because an operator does not mark its underground facilities as required by RSA 374:53, the operator shall be subject to the penalties in paragraph VIII, liable for damages sustained to its facilities, and in addition, shall be liable for any damages incurred by the excavator as a result of the operator's failure to mark such facilities.
V. If marked underground facilities are damaged, the excavator shall be subject to the penalties in paragraph VIII and liable for the cost of repairs for the damage.
VI. Any excavator who damages an underground facility and fails to notify the operator, or backfills the excavation without first receiving permission, as required by RSA 374:54, shall be subject to the penalties in paragraph VIII.
VII. The commission or any commission employee, involved in "Dig Safe" program and designated by the commission, may enforce violations of this subdivision. Any excavator or operator that violates this subdivision shall be subject to the penalties in paragraph VIII. In Addition, the commission may assess the excavator for expenditures made to collect the civil penalty. Any excavator or operator which suffers damage resulting from violation of this subdivision may petition the commission to initiate an enforcement action.
VIII. Any excavator or operator that does not comply with RSA 374:51-54 shall be required to either complete a "Dig Safe" training program, or to pay a civil penalty of up to $500. The civil penalty may be up to $5,000 if the excavator or operator previously violated RSA 374:51-54 within the prior 12 months, or if the violation results in bodily injury or property damages exceeding $50,000, excluding utility costs.
374: 56 Injunctions
If any person is making or proposes to make an excavation in a negligent or unsafe manner which may result in damage to an underground facility, the operator which owns or maintains such facility may commence an action for a temporary restraining order or injunction to prevent the excavation.
NEW JERSEY

NEW JERSEY STATUTES ANNOTATED 

TITLE 48. PUBLIC UTILITIES 

CHAPTER 2. BOARD OF PUBLIC UTILITY COMMISSIONERS 

ARTICLE 9. UNDERGROUND FACILITY PROTECTION 

Current through L. 1997, c. 100, apv. 5/12/97 

48:2-74. Legislative findings and declaration 
The Legislature finds and declares that damage to underground facilities caused by excavation and the discharge of explosives poses a significant risk to the public safety; that such damage to underground natural gas facilities poses a substantial risk to the public safety; and that the implementation of a comprehensive One-Call Damage Prevention System can substantially reduce the frequency of damage caused by these activities. 

The Legislature therefore determines that it is in the public interest for the State to require all operators of underground facilities to participate in a One-Call Damage Prevention System and to require all excavators to notify the One-Call Damage Prevention System prior to excavation or demolition. 

The Legislature further determines that the Board of Public Utilities is the appropriate State agency to designate the operator of, and provide policy oversight to, the One-Call Damage Prevention System and enforce the provisions of this act. 


48:2-75. Definitions 
As used in this act: 
"Board" means the Board of Public Utilities; 

"Business day" means any day other than Saturday, Sunday, or a nationally or State recognized holiday; 

"Damage" means any impact or contact with an underground facility, its appurtenances or its protective coating or any weakening of the support for the facility or protective housing, including, but not limited to a break, leak, dent, gouge, groove, or other damage to the facility, its lines, or their coating or cathodic protection. 

"Emergency" means any condition constituting a clear and present danger to life, health or property caused by the escape of any material or substance transported by means of an underground facility or the interruption of a vital communication or public service that requires immediate action to prevent or mitigate loss or potential loss of the communication or public service, or any condition on or affecting a transportation right-of-way or transportation facility that creates a risk to the public of potential injury or property damage; 

"Excavate" or "excavating" or "excavation" or "demolition" means any operation in which earth, rock, or other material in the ground is moved, removed, or otherwise displaced by means of any tools, equipment, or explosive, and includes but is not limited to drilling, grading, boring, milling to a depth greater than six inches, trenching, tunneling, scraping, tree and root removal, cable or pipe plowing, fence post or pile driving, and wrecking, razing, rending, or removing any structure or mass material, but does not include routine residential property or right-of-way maintenance or landscaping activities performed with non-mechanized equipment, excavation within the flexible or rigid pavement box within the right-of-way, or the tilling of soil for agricultural purposes to a depth of 18 inches or less; 

"Excavator" means any person performing excavation or demolition; 

"Hand digging" means any excavation involving non-mechanized tools or equipment, including but not limited to digging with shovels, picks and manual post-hole diggers; 

"Mechanized equipment" means equipment powered by a motor, engine, or hydraulic, pneumatic or electrical device, including but not limited to trenchers, bulldozers, power shovels, augers, backhoes, scrapers, drills, cable and pipe plows, and other equipment used for plowing-in cable or pipe, but does not include tools manipulated solely by human power; 

"One-Call Damage Prevention System" means the communication system established pursuant to section 4 of this act; 

"Operator" means a person owning or operating, or controlling the operation of, an underground facility, but shall not include a homeowner who owns only residential underground facilities, such as an underground lawn sprinkler system or an underground structure for a residential low-voltage lighting system; 

"Person" means any individual, firm, joint venture, partnership, corporation, association, State, county, municipality, public agency or authority, bi-state or interstate agency or authority, public utility, cooperation association, or joint stock association, and includes any trustee, receiver, assignee, or personal representative thereof; 

"Public entity" means any federal, State, county or municipal entity responsible for issuing road opening, building, blasting, demolition or excavation permits; 

"Site" means the specific place where excavation work is performed or to be performed and shall be identified by street address referenced to the nearest intersecting street and sub-division name, if applicable, as well as by lot and block number, if available and by kilometer or mile marker for railways; 

"State department or agency" means any department, public authority, public agency, public commission, or other political subdivision of the State, including any county, municipality or political subdivision thereof. 

"Underground facility" means any public or private personal property which is buried, placed below ground, or submerged on a right-of-way, easement, public street, other public place or private property and is being used or will be used for the conveyance of water, forced sewage, telecommunications, cable television, electricity, oil, petroleum products, gas, optical signals, or traffic control, or for the transportation of a hazardous liquid regulated pursuant to the "Hazardous Liquid Pipeline Safety Act of 1979" (49 U.S.C. app. 2001 et seq.), but does not include storm drains or gravity sewers. 


48:2-76. One-call damage prevention system established 
The Board of Public Utilities shall establish a One-Call Damage Prevention System pursuant to the provisions of this act, and may adopt, pursuant to the "Administrative Procedure Act", P.L.1968, c. 410 (C. 52:14B-1 et seq.), such rules and regulations as it deems necessary to implement the provisions of this act. This system shall be a single Statewide 24-hour, seven-day-a-week notification center which shall: 

a. Receive and record the notice of intent to excavate provided by excavators pursuant to subsection a. of section 10 of this act; 

b. Assign a confirmation number to each notice of intent to engage in an excavation, inform the excavator of the confirmation number, and maintain a register showing the name, address, and telephone number of the excavator, the site to which the notice pertains, and the assigned confirmation number; 

c. Promptly transmit to the appropriate operators the information received from an excavator regarding any intended excavation in areas where the operators have underground facilities; 

d. Maintain a record of each notice of intent received pursuant to subsection a. of this section for a period of seven years from the date of notice; and 

e. Provide to the excavator the names of the operators who will be notified by the One-Call Damage Prevention System of the intended excavation. 


48:2-77. Operation of one-call damage prevention system 
a. Five years after the effective date of this act, the board shall designate, through an appropriate administrative mechanism, a person to operate the One-Call Damage Prevention System. The board may, as necessary, adopt rules establishing the process by which it shall select a person to operate the system. 

b. The board shall designate the Garden State Underground Plant Location Service (GSUPLS), a non-profit corporation of this State, to operate the One-Call Damage Prevention System, on an interim basis, for five years after the effective date of this act. During this interim period, GSUPLS will operate the system in conformance with the provisions of this act and the board shall have policy oversight over operation of the system. 


48:2-78. Appropriate conditions for granting of waiver from operation Requirements 
The board may grant a waiver from the requirements of section 8 of this act for such reasons, as it deems appropriate. The board shall have sole jurisdiction and authority for reviewing and granting or denying any waiver requested pursuant to this section. However, a waiver shall be deemed appropriate in those instances when an operator demonstrates that: 

a. A damage to the underground facilities owned, operated, or controlled by the operator would pose no threat to the public safety; or 

b. There is no possibility that an underground facility owned, operated or controlled by the operator will be damaged by excavating activities. 

An operator who has requested a waiver pursuant to this section shall participate in the One-Call Damage Prevention System while the request is being considered by the board. 


48:2-79. System operator; responsibilities 
The system operators shall: 

a. Operate the One-Call Damage Prevention System, which shall include but not be limited to the services described in section 4 of this act; 

b. Establish a schedule of fees under which each operator shall pay an equitable share of the costs of maintaining the One-Call Damage Prevention System. This schedule of fees shall be submitted to the board for review and approval and shall be subject to the continuing jurisdiction of the board; 

c. Ensure that the One-Call Damage Prevention System operates in all areas of the State. The telephone number of the One-Call Damage Prevention System for providing any notice required by this act shall be a toll-free number; 

d. Notify the public and known excavators of the requirement pursuant to this act for the mandatory use of the One-Call Damage Prevention System to locate underground facilities; and 

e. Comply with all other provisions of this act. 


48:2-80. Underground facilities operator; responsibilities 
a. Except as provided in sections 6 and 9 of this act, the operator of an underground facility shall: 

(1) Participate in and comply with the requirements of the One-Call Damage Prevention System established pursuant to section 4 of this act; and 

(2) Mark, stake, locate or otherwise provide the position and number of its underground facilities which may be affected by a planned excavation or demolition within three business days after receipt of the information concerning a notice of intent to excavate transmitted pursuant to subsection a. of section 10 of this act. 

An underground facility shall be marked in accordance with standards approved by the board, which shall be based upon approved industry standards, and shall be marked at the site within 18 inches horizontally from the outside wall of the facility, in a manner that will enable the excavator to employ prudent techniques, which may include hand-dug test holes, to determine the precise position of the operator's underground facility. An underground facility shall be marked from information available in the operator's records or by use of standard locating techniques other than excavation. In temporarily marking the approximate position of an underground facility, an operator shall utilize the following color coding: 

Utility and Type Product                     Identifying  color
Electric Power Dist. and Trans.                 Safety Red           

Municipal Electric Systems                      Safety Red   

Gas Distribution and Transmission               Safety Yellow

Oil Distribution and Transmission               Safety Yellow 

Dangerous Materials, Product Lines,             Safety Yellow 

Steam Lines


Telephone and Telecommunications                Safety Alert Orange

Police and Fire Communications                  Safety Alert Orange

Cable Television                                Safety Alert Orange

Water Systems                                   Safety Blue

Slurry Systems                                  Safety Blue

Sewer Lines                                     Safety Green   

b. If an operator does not own, operate or control any underground facilities at the site concerning which he received information of a notice of intent to excavate transmitted pursuant to subsection c. of section 4 of this act, the operator shall make a reasonable effort to so advise the person giving the notice of intent to excavate, providing the >notice is given within the time frame set forth in subsection a. of section 10 of this act. 

c. An operator shall maintain a record of all damage to its underground facilities, including all damage reported by an excavator pursuant to subsection e. of section 10 of this act. An operator shall provide an updated copy of this record to the board on a quarterly basis. 


48:2-81. Marking, staking or locating of facility; applicability; compliance 
a. The requirement, pursuant to paragraph (2) of subsection a. of section 8 of this act, or an operator to mark, stake, locate or otherwise provide the position of its underground facilities shall not apply to an underground non-metallic water pipe or non-metallic water distribution facility installed prior to the effective date of this act. An operator that qualifies for this exemption shall cooperate with the excavator in reasonable efforts to determine the location of such facilities. 

b. The requirement pursuant to paragraph (2) of subsection a. of section 8 of this act for an operator to mark, stake, locate or otherwise provide the position of its underground facilities shall be deemed met by a State department or agency when an excavation is conducted on property or a right-of-way owned or controlled by the State department or agency and the excavation is subject to an excavation permitting process by the State department or agency if: 

(1) The underground facilities of the State department or agency at the proposed excavation site comprise only traffic signals and lights or street and highway lights and their associated electrical feeds, control lines and traffic sensing loops; 

(2) The State department or agency excavation permit is conditional upon the excavator notifying the One-Call Damage Prevention System; and 

(3) The State department or agency provides the excavator with plans of the position and number of its underground facilities during the permitting process and agrees to cooperate on a continuing basis with the excavator in reasonable efforts to determine the location of such facilities, including notifying an excavator of any changes which may occur in the position or number of underground facilities after the initial issuance of plans to the excavator. However, the State department or agency may elect to mark, stake, or locate its underground facilities pursuant to the requirements of paragraph (2) of subsection a. of section 8 of this act. 

If a State department or agency elects not to mark or stake its facilities under this subsection, an excavator who has conformed with the requirements of this act and all other applicable permit requirements, and uses reasonable care while excavating shall not be liable for damage to the State department or agency's underground facilities. 


48:2-82. Notification of one-call damage protection system by excavator; information to be provided; duties of excavator 
a. An excavator shall notify the One-Call Damage Prevention System established pursuant to section 4 of this of his intent to engage in excavation or demolition not less than three business days and not more than 10 business days prior to the beginning of the excavation or demolition. 

b. Upon notifying the One-Call Damage Prevention System, an excavator shall provide the following information: 

(1) The name and telephone number of the person notifying the system; 

(2) The name, address, and office and field telephone numbers and facsimile numbers of the excavator; 

(3) The name, address and telephone number of the person for whom the excavation work is to be performed; and 

(4) The specific site location, starting date, starting time and description of the intended excavation or demolition, including the approximate depth of the excavation or demolition. 

c. Where appropriate to provide clarification, an excavator shall mark and identify the perimeter of the proposed site of the excavation by the color white prior to notifying the One-Call Damage Prevention System of his intent to engage in excavation or demolition. 

d. An excavator shall: 

(1) Not operate any mechanized equipment within two feet horizontally of the outside wall of any underground facility marked in accordance with the provisions of this act, or marked in accordance with any rule, regulation, or order adopted pursuant to this act, unless the underground facility has first been located by hand digging. Mechanized equipment shall be used with proper care and under adequate supervision to avoid damage to the underground facility; 

(2) Plan the excavation or demolition to avoid damage to and to minimize interference with underground facilities; 

(3) Use reasonable care during excavation or demolition to avoid damage to or interference with underground facilities; and 

(4) After commencement of excavation or demolition, protect and preserve the marking, staking, or other designation of an underground facility until the marking, staking, or other designation is no longer necessary for safe excavation or demolition. 


48:2-83. Proof of notification required as condition for permission to excavate 
The provisions of any other law, rule, regulation or ordinance to the contrary notwithstanding, any permit or permission for a road opening, building, blasting, demolition or excavation granted by a public entity to an excavator that will result in excavation or demolition activity shall not be effective until the excavator provides proof to the public entity that the excavator has notified the One-Call Damage Prevention System pursuant to section 10 of this act. This proof may be provided by supplying the public entity with the confirmation number assigned to the notice of intent pursuant to subsection b. of section 4 of this act. 


48:2-84. Exception for emergency excavations 
The provisions of this act shall not apply when an excavation or demolition is undertaken in response to an emergency, provided that the One-Call Damage Prevention System is notified at the earliest reasonable opportunity and that all reasonable precautions are taken to protect underground facilities. 

48:2-85. Operators required to file map of pipeline 
a. An operator of an interstate natural gas pipeline or an interstate hazardous liquid underground pipeline shall file a map depicting the route of the pipeline in this State with the clerk of each municipality in the State through which the interstate pipeline passes, with the board, and with the Department of Environmental Protection. 

b. Nothing in this act shall be construed to modify or interfere with the enforcement jurisdiction of the United States Department of Transportation with regard to the operators of interstate pipelines. 


48:2-86. Violations; injunction; civil penalties 
a. Whenever it appears to the board that a person has violated any provision of this act, or any rule, regulation or order adopted pursuant thereto, it may issue an order specifying the provision or provisions of this act, or the rule, regulation or order of which the person is in violation, citing the action which constituted the violation, ordering abatement of the violation, and giving notice to the person of his right to a hearing on the matters contained in the order. Such order shall be effective upon receipt and any person to whom such order is directed shall comply with the order immediately. 

b. The board may institute an action or proceeding in the Superior Court for injunctive and other relief for any violation of this act, or of any rule or regulation adopted pursuant to this act and the court may proceed in the action in a summary manner. In any such proceeding the court may grant temporary or interlocutory relief, notwithstanding the provisions of R.S. 48:2-24. 

Such relief may include, singly or in combination: 

(1) A temporary or permanent injunction; and 

(2) Assessment of the violator for the costs of any investigation, inspection, or monitoring survey which led to the establishment of the violation, and for the reasonable costs of preparing and litigating the case under this subsection. Assessments under this subsection shall be paid to the State Treasurer. 

The board or an affected operator may institute an action in the Superior Court to enjoin a person whose repeated failure to comply with the provisions of this act constitutes a threat to public safety from engaging in any further excavation or demolition work within the State, except under such terms and conditions as the Superior Court may prescribe to ensure the safety of the public. 

c. The provisions of section 16 of this act to the contrary notwithstanding, a person who is determined by the board, after notice and opportunity to be heard, to have violated any provision of this act or any rule, regulation, or order adopted pursuant thereto with respect to a natural gas underground pipeline or distribution facility, or a hazardous liquid underground pipeline or distribution facility, shall be liable to a civil penalty not to exceed $25,000 for each violation for each day the violation continues, except that the maximum civil penalty may not exceed $500,000 for any related series of violations. 

Any civil penalty imposed pursuant to this subsection may be compromised by the board. In determining the amount of the penalty, or the amount agreed upon in compromise, the board shall consider the nature, circumstances, and gravity of the violation; the degree of the violator's culpability; any history of prior violations; the prospective effect of the penalty on the ability of the violator to conduct business; any good faith effort on the part of the violator in attempting to achieve compliance; the violator's ability to pay the penalty; and other factors the board determines to be appropriate. 

The amount of the penalty when finally determined, or the amount agreed upon in compromise, may be deducted from any sums owing by the State to the person charged, or may be recovered, if necessary, in a summary proceeding pursuant to "the penalty enforcement law" (N.J.S. 2A:58-1 et seq.). The Superior Court shall have jurisdiction to enforce the provisions of "the penalty enforcement law" in connection with this act. 

d. Pursuit of any remedy specified in this section shall not preclude the pursuit of any other remedy, including any civil remedy for damage to an operator's underground facilities or for damage to a person's property, provided by any other law. Administrative and judicial remedies provided in this section may be pursued simultaneously. 


48:2-87. Illegal excavations; third degree crime 
Any person who knowingly engages in an excavation without: 

a. First using the One-Call Damage Prevention System to determine the location of underground facilities in the area being excavated; or 

b. Heeding appropriate location information or markings established by any operator; or 

c. Otherwise complying with the provisions of this act; is guilty of a disorderly persons offense. If, because of the violation, damage occurs to an underground facility resulting in death, serious bodily harm, or actual damage to property or loss of service revenue exceeding $50,000, or damage occurs to an underground hazardous liquid pipeline facility resulting in the release of more than 50 barrels of product, the person shall, upon conviction, be guilty of a crime of the third degree. 

Nothing in this section shall limit the jurisdiction of the board with respect to natural gas pipeline safety or limit the jurisdiction of the board or a court of competent jurisdiction with respect to the civil administrative penalty and enforcement provisions of this act. 

48:2-88. Penalties 
a. An operator or excavator, or the person who operates the One-Call Damage Prevention System, who violates any provision of this act or any rule or regulation or order adopted pursuant thereto shall be liable to a civil penalty of not less than $1,000 and not more than $2,500 per day for each day the violation continues, except that the maximum civil penalty may not exceed $25,000 for any related series of violations. 

b. Any civil action pursuant to subsection a. of this section may be brought in a court of this State by the board or by an affected operator. Nothing in this act shall affect any civil remedy for damage to an operator's underground facility or for actual damage to any person's property. 


48:2-89. Failure to provide notice; prima facie evidence of negligence 
Evidence that an excavation or demolition that results in any damage to an underground facility was performed without providing the notice required pursuant to section 10 of this act shall be prima facie evidence in any civil or administrative proceeding that the damage was caused by the negligence of the person engaged in the excavation or demolition. 


48:2-90. Civil penalties paid into general fund 
All civil penalties recovered pursuant to this act shall be paid into the General Fund. 


48:2-91. Jurisdiction of board not affected 
Nothing in this act shall limit the jurisdiction of the board: 

a. Over public utilities pursuant to R.S. 48:2-1 et seq., notwithstanding the fact that a public utility may be an operator or excavator as defined in section 3 of this act; or 

b. Concerning natural gas pipeline safety pursuant to R.S. 48:9-33. 

NEW MEXICO

State Law
CHAPTER 62, ARTICLE 14 NMSA 1978
(Known as the New Mexico Excavation Law)

The following information contains the wording of Chapter 62, Article 14 NMSA 1978, including the 2001 amendment. It has been structurally altered to allow ease of reading and understanding. Please consult a law library to obtain an exact copy of the statute.
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AN ACT
Relating to pipelines and underground utility lines; amending statutes providing for regulation of excavation near or of pipelines and underground utility lines; increasing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:

62-14-1 PURPOSE AND INTENT. top 

The purpose of Chapter 62, Article 14 NMSA 1978 is to prevent injury to persons and damage to property from accidents resulting from damage to pipelines, underground utility lines, cable television lines and related facilities by excavating and blasting.

62-14-2 DEFINITIONS. top

For purposes of Chapter 62, Article 14 NMSA 1978:
A. "advance notice" means two working days;
B. "blasting" means the use of an explosive to excavate;
C. "cable television lines and related facilities" means the facilities of any cable television system or closed-circuit coaxial cable communications system or other similar transmission service used in connection with any cable television system or other similar closed-circuit coaxial cable communication system;
D. "commission" means the public regulation commission;
E. "emergency excavation" means an excavation that must be performed due to circumstances beyond the excavator's control and that affects public safety, health or welfare;
F. "excavate" means the movement or removal of earth using mechanical excavating equipment or blasting and includes auguring, backfilling, digging, ditching, drilling, grading, plowing in, pulling in, ripping, scraping, trenching, tunneling and directional boring;
G. "excavator" means a person that excavates;
H. "means of location" means a mark such as a stake, a flag, whiskers or paint that is conspicuous in nature and that is designed to last at least ten working days if not disturbed;
I. "mechanical excavating equipment" means all equipment powered by any motor, engine or hydraulic or pneumatic device used for excavating and includes trenchers, bulldozers, back hoes, power shovels, scrapers, draglines, clam shells, augers, drills, cable and pipe plows or other plowing-in or pulling-in equipment;
J. "one call notification system" means a communication system in which an operation center provides telephone services or other reliable means of communication for the purpose of receiving excavation notice information and distributing that information to owners and operators of pipeline and other underground facilities;
K. "person" means the legal representative of or an individual, partnership, corporation, joint venture, state, subdivision or instrumentality of the state or an association;
L. "pipeline" means a pipeline or system of pipelines and appurtenances for the transportation or movement of any oil or gas, oil or gas products and byproducts, but does not include gathering lines or systems operated exclusively for the gathering of oil or gas, oil or gas products and their by products in any field or area, lines or systems constituting a part of any tank farm, plant facilities of any processing plant or underground storage projects unless it is located within a municipality or in the boundaries of an established easement or right of way or within the limits of any unincorporated city, town or village or within any designated residential or commercial area such as a subdivision, business or shopping center or community development;
M. "reasonable efforts" means notifying the appropriate one-call notification center or underground facility owner or operator of planned excavation;
N. "underground facility" means any tangible property described in Subsections C, L and O of this section that is underground, but does not include residential sprinklers or low-voltage lighting; and
O. "underground utility line" means an underground conduit or cable, including fiber optics, and related facilities for transportation and delivery of electricity, telephonic or telegraphic communications or water;

62-14-3 EXCAVATION. top

Every person who prepares engineering plans for excavation or who engages in excavation shall:

A. determine the location of any underground facility in or near the area where the excavation is to be conducted, including a request to the owner or operator of the underground facility to locate the underground facility pursuant to Section 62-14-5 NMSA 1978;
B. plan the excavation to avoid or minimize interference or damage to underground facilities in or near the excavation area;
C. provide telephonic advance notice of the commencement, extent and duration of the excavation work to the one call-notification system operating in the intended excavation area, or the owners of any existing underground facility in and near the excavation area that are not members of the local one-call notification center, in order to allow the owners to locate, and mark the location of the underground facility described in Section 62-14-5 NMSA 1978 prior to the commencement of work in the excavation area and shall request reaffirmation of line location every ten working days after the initial locate request;
D. prior to initial exposure of the underground facility, maintain at least an estimated clearance of eighteen inches between existing underground facilities for which the owners or operators have previously identified the location and the cutting edge or point of any mechanical excavating equipment utilized in the excavation and continue excavation in a manner necessary to prevent damage;
E. provide such support for existing underground facilities in or near the excavation area necessary to prevent damage to them;
F. backfill all excavations in a manner and with materials as may be necessary to prevent damage to and provide reliable support during and following backfilling activities for pre-existing underground facilities in or near the excavation area;
G. immediately notify by telephone the owner of any underground facilities which may have been damaged or dislocated during the excavation work; and
H. not move or obliterate markings made pursuant to Chapter 62, Article 14 NMSA 1978 or fabricate markings in an unmarked location for the purpose of concealing or avoiding liability for a violation of or noncompliance with the provisions of Chapter 62, Article 14 NMSA 1978

62-14-4 EMERGENCY EXCAVATION. top

Every person who engages in emergency excavation shall take all necessary and reasonable precaution to avoid or minimize interference with or damage to existing underground facilities in and near the construction area and shall notify as promptly as possible the owners of underground facilities located in and near the emergency excavation area. In the event of any damage to or dislocation of any underground facility caused by the emergency excavation work, the person responsible for the excavation shall immediately notify the owner of the underground facility.

62-14-5 MARKING OF FACILITIES. top
A. Every person owning or operating an underground facility shall, upon the request of a person intending to commence an excavation and upon advance notice, locate and mark on the surface the actual horizontal location, within twelve inches by some means of location, of the underground facilities in or near the area of the excavation so as to enable the person engaged in excavation work to locate the facilities in advance of and during the excavation work.
B. If the owner or operator of the underground facility finds he has no underground facilities in the proposed area of excavation, the owner or operator shall contact the appropriate one-call notification center or mark in the appropriate color code as specified in Section 62-14-5.1 NMSA 1978 the area as "Clear" or "No Underground Facilities". If the area is not marked "Clear" or "No Underground Facilities", the excavator shall contact the one-call notification system operating in the intended excavation area or the owners or operators of any existing underground facility in and near the excavation area that are not members of the local one-call notification center in order to verify the area as "Clear" or "No Underground Facilities".
C. If the owner or operator fails to correctly mark the underground facility after being given advance notice and such failure to correctly mark the facility results in additional costs to the person doing the excavating, then the owner or operator shall reimburse the person engaging in the excavation for the reasonable costs incurred.
D. An owner of an underground facility shall not move or obliterate markings made pursuant to Chapter 62, Article 14, NMSA 1978 or fabricate markings in an unmarked location for the purpose of concealing or avoiding liability for a violation of or noncompliance with the provisions of Chapter 62, Article 14 NMSA 1978.


62-14-5.1 62-14-5.1 UNIFORM COLOR CODE FOR LOCATION OF UNDERGROUND FACILITIES top
In marking the location of underground facilities, an owner or operator shall use the following uniform color code:
A. blue for water;
B. green for sewer;
C. orange for communications/coaxial cable;
D. pink for survey;
E. purple for reclaimed water;
F. red for electric;
G. white for proposed excavation area; and
H. yellow for gas.

62-14-6 LIABILITY FOR DAMAGE TO UNDERGROUND FACILITIES. top
A. If any underground facility is damaged by any person who failed to make reasonable efforts to determine its location as provided in Chapter 62, Article 14 NMSA 1978, that person shall reimburse the owner of the underground facility for the actual cost of damage to the underground facility, including the cost of restoration of services. The person engaging in the excavation may also be liable to the owner or operator of the underground facility for the comparative negligence of the person engaging in the excavation which results in damage to the facility for an additional amount not to exceed three hundred thousand dollars ($300,000) for each occurrence.
B. If any underground facility is damaged by any person who has made reasonable efforts to determine its location and the damaged underground facility was correctly located by the owner or operator of the underground facility as provided in Section 62-14-5 NMSA 1978, then that person causing the damage shall be liable to the owner or operator of the underground facility for only the actual cost of damage to the underground facility, including the cost of restoration of service.
C. If any underground facility is damaged by any person who has made reasonable efforts to determine its location and damage to the underground facility is caused by the failure of the owner or operator to correctly locate that underground facility as provided in Section 62-14-5 NMSA 1978, then the person engaging in the excavation shall have no liability for the damage to that facility.
D. It is not the intent of Chapter 62 Article 14 NMSA 1978 to impose civil liability to any person beyond that provided in this section.

62-14-7 LIABILITY FOR NEGLIGENCE NOTWITHSTANDING INFORMATION OBTAINED. top

The act of obtaining or making reasonable efforts to obtain information as required by Chapter 62, Article 14 NMSA 1978 shall not excuse any person making any excavation from doing so in a careful and prudent manner, nor shall it excuse such person from liability for any damage or injury resulting from his negligence as limited in Section 62-14-6 NMSA 1978.


62-14-7.1 PIPELINE ONE-CALL NOTIFICATION SYSTEM top
A. Every owner or operator of a pipeline facility shall be a member of a one-call notification system. A one-call notification system may be for a region of the state or statewide in scope, unless federal law provides otherwise.
B. Each one-call notification system shall be operated by:
(1) an owner or operator of pipeline facilities;
(2) a private contractor;
(3) a state or local government agency; or
(4) a person who is otherwise eligible under state law to operate a one-call notification system.
C. If the one-call notification system is operated by owners or operators of pipeline facilities, it shall be established as a nonprofit entity governed by a board of directors that shall establish the operating processes, procedures and technology needed for a one-call notification system. The board shall further establish a procedure or formula to determine the equitable share of each member for the costs of the one-call notification system. The board may include representatives of excavators or other persons deemed eligible to participate in the system who are not owners or operators.
D. Excavators shall give advance notice to the one-call notification system operating in the intended excavation area and provide information established by rule of the commission, except when excavations are by or for a person that:
(1) owns or leases or owns a mineral leasehold interest in the real property on which the excavation occurs; and
(2) operates all underground facilities located in the intended excavation area. 
E. The one-call notification system shall promptly transmit excavation notice information to owners or operators of pipeline facilities in the intended excavation area.
F. After receiving advance notice, owners and operators of pipeline facilities shall locate and mark their pipeline facilities in the intended excavation area.
G. The one-call notification system shall provide a toll-free telephone number or another comparable and reliable means of communication to receive advance notice of excavation. Means of communication to distribute excavation notice to owners or operators of pipeline facilities shall be reliable and capable of coordination with one-call notification systems operating in other regions of the state.
H. Operators of one-call notification systems shall notify the commission of its members and the name and telephone number of the contact person for each member and make available to the commission appropriate records in investigations of alleged violations of Chapter 62, Article 14 NMSA 1978.
I. One-call notification systems and owners and operators of pipeline facilities shall promote public awareness of the availability and operation of one-call notification systems and work with state and local governmental agencies charged with issuing excavation permits to provide information concerning and promote awareness by excavators of one-call notification systems.

62-14-8 PENALTIES. top

In addition to any other liability imposed by law, an excavator, after a formal hearing an upon a finding, who has failed to comply with Subsection C of Section 62-14-3 NMSA 1978 is subject to an administrative penalty of up to five thousand dollars ($5,000) for a first offense as assessed by the commission. Thereafter, the commission may assess an administrative penalty of up to a maximum of twenty-five thousand dollars ($25,000) for subsequent violations of Subsection C of Section 62-14-3 NMSA 1978. In addition to any other penalty imposed by law, an operator of underground pipeline facilities or underground utilities, excavator or operator of a one-call notification system, after formal hearing and upon a finding, who has willfully failed to comply with Chapter 62, Article 14 NMSA 1978 and whose failure contributes to the damage of any pipeline or underground utility line shall be subject to an administrative penalty of up to five thousand dollars ($5,000) for a first offense as assessed by the commission. Thereafter, upon finding that a violation of Chapter 62, Article 14 NMSA 1978 has occurred, the commission may, upon consideration of the nature, circumstances, gravity of the violation, history of prior violations, effect on public health, safety or welfare and good faith on the part of the person in attempting to remedy the cause of the violation, assess an administrative penalty up to a maximum of twenty-five thousand dollars ($25,000) per violation consistent with federal law. No offense occurring more than five years prior to the current offense charged shall be considered for any purpose. All actions to recover the penalties provided for in this section shall be brought by the commission. All penalties recovered in any such action shall be paid into the state general fund.

62-14-9 ENFORCEMENT. top

If any person excavates or intends to excavate in violation of Chapter 62, Article 14 NMSA 1978, the commission or any interested or affected owner or operator of an underground facility may file, in the district court of the county in which the excavation is occurring or intended, an action seeking to enjoin the excavation.

62-14-10 RULE MAKING. top

The commission shall promulgate rules and regulations to implement the provisions of Chapter 62, Article 14 NMSA 1978.

NEW (2001) UN-NUMBERED SECTION ALTERNATIVE DISPUTE RESOLUTION top

The commission shall promulgate rules for voluntary alternative dispute resolution procedures available to owners or operators, excavators and other interested parties regarding disputes that cannot be resolved through consultation and negotiation arising from damage to underground facilities, including any cost of damage incurred by the owner or operator or the excavator as a result of any delay in an excavation project while an underground facility is restored, repaired or replaced. The alternative dispute resolution procedure shall not affect civil penalties levied pursuant to Section 62-14-8 NMSA 1978 or change the basis for civil liability for damages.

NEW (1997) UN-NUMBERED SECTION EFFECTIVE DATE top

The effective date of the provisions of the 2001 amendment is July 1, 2001.

COMPLIED BY NEW MEXICO ONE CALL SYSTEM, INC.
NEW YORK

PART 753 PROTECTION OF UNDERGROUND FACILITIES 
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SUBPART 753-1 GENERAL REQUIREMENTS 



753-1.1 Purpose. The purpose of these rules is to establish procedures for the protection of underground facilities in order to assure public safety and to prevent damage to public and private property, as required by General Business Law Article 36 and Public Service Law Section 119-b. This Part may be cited as Industrial Code 53 or Code Rule 53, in addition to its designation as Part 753. 

753-1.2 Definitions. When used in this Part, unless the context otherwise requires, the following terms shall have the following meanings. 

(a) Commission: The Public Service Commission 
(b) Contact: Any defacing, scraping, impact upon an underground facility or its protective coating, housing or other protective device. 
(c) Damage: Any destruction or severance of any underground facility or its protective coating, housing or other protective device or any displacement of or removal of support from any underground facility which would necessitate repair of such facility. 
(d) Department: The Department of Public Service. 
(e) Demolition: The total or partial wrecking, razing, rending, moving or removal of any structure. 
(f) Enforcement proceeding: A proceeding by the Commission to determine a penalty under the authority of §119-(b)(8) of the Public Service Law. 
(g) Emergency: Any abnormal condition which presents an immediate danger to life or property including the discontinuance of a vital utility service necessary for the maintenance of public health, safety and welfare. 
(h) Excavation: Any operation for the purpose of movement or removal of earth, rock, pavement or other materials in or on the ground by use of mechanized equipment or by blasting, including but not limited to, digging, auguring, backfilling, boring, drilling, grading, plowing in, pulling in, fence post or pile driving, tree root removal, saw cutting, jack hammering, trenching and tunneling; provided, however, that the following shall not be deemed excavation: 

(1) movement of earth by tools manipulated only by human or animal power; 
(2) the tilling of soil for agricultural purposes; 
(3) vacuum excavation; and 
(4) saw cutting and jack hammering in connection with pavement restoration of a previous excavation where only the pavement is involved. 


(i) Excavator: Any person who is engaged in a trade or business which includes the carrying out of excavation or demolition; provided, however, that an individual employed by an excavator and having no supervisory authority other than the routine direction of employees over an excavation or demolition, shall not be deemed an excavator for the purpose of this Part. The act of any employee or agent of any excavator acting within the scope of his or her official duties or employment shall be deemed to be the act of such excavator. 
(j) Field Citation: A written statement issued pursuant to subdivision 753-6.2 of this Part by an employee of the Department informing a Respondent that, in the judgment of the employee, a violation has occurred and setting forth the specific provisions allegedly violated by Respondent. 
(k) Hand dug test holes: Excavations performed for designating, testing or verification purposes which are dug by the use of hand-held tools utilizing only human power. The use of vacuum excavation techniques are acceptable means of exposing underground facilities. 
(l) Local governing body: A town, village or city outside the city of New York or a county within the city of New York. 
(m) Near: An area within 15 feet of the outside perimeter or diameter of an underground facility or its encasement. 
(n) Notice of probable violation (NOPV): A written statement or letter from the Department, containing the items specified by subdivision 753-6.4(b) of this Part, to a Respondent informing him or her that an enforcement proceeding is being initiated. 
(o) One-call notification system: Any organization among whose purposes is establishing and carrying out procedures to protect underground facilities from damage due to excavation and demolition, including but not limited to, receiving notices of intent to perform excavation and demolition and transmitting the notices to one or more member operators of underground facilities in the specified area. 
(p) Operator: Any person who operates an underground facility to furnish any of the following services or materials: electricity, gases, steam, liquid petroleum products, telephone or telegraph communications, cable television, sewage removal, traffic control systems, or water. 
(q) Person: Any individual, firm, corporation, association or partnership, cooperative association, joint venture, joint stock association, business trust, their lessees, trustees or receivers, municipality, governmental unit or public authority whether or not incorporated. 
(r) Powered equipment: Any equipment energized by an engine or motor and used in excavation or demolition work. 
(s) Respondent: A person who the Department has served a field citation, warning letter or Notice of Probable Violation. 
(t) Tolerance zone: If the diameter of the underground facility is known, the distance of one-half of the known diameter plus two feet, on either side of the designated center line or, if the diameter of the underground facility is not known, two feet on either side of the designated center line. 
(u) Underground facility: A facility and its attachments located underground and installed by an operator to furnish its services or materials, including but not limited to, pipelines, conduits, ducts, cables, wires, manholes, vaults, tanks, tunnels and any encasement containing such facilities. Such term shall not include oil and gas production and gathering pipeline systems used primarily to collect oil or gas production from wells. 
(v) Warning Letter: A written letter from the Department to a Respondent, pursuant to subdivision 753-6.3 of this Part, informing a Respondent that an alleged violation of a specific provision(s) of Part 753 has occurred or is continuing, advising the Respondent to correct it, if it is correctable, and to comply henceforth or be subject to enforcement proceedings under this Part. 
(w) Work area: The area of the ground or equivalent surface which will be disturbed or removed by excavation work or affected by demolition work. 
(x) Working days: Mondays through Fridays, exclusive of public holidays. The public holidays observed by the State of New York are as follows: 

New Years Day 
January 1 

Martin Luther King Day 
3rd Monday in January 

President's Day 
3rd Monday in February 

Memorial Day 
Last Monday in May 

Independence Day 
July 4 

Labor Day 
1st Monday in September 

Columbus Day 
2nd Monday in October 

Veteran's Day 
November 11 

Thanksgiving Day 
4th Thursday in November 

Christmas Day 
December 25 


If the holiday occurs on a Saturday, it will be observed the Friday before. If the holiday occurs on a Sunday, it will be observed the Monday after. 

SUBPART 753-2 DUTIES OF LOCAL GOVERNING BODIES 

753-2.1 Provision and Display of Notice. Any local governing body that issues permits for excavation and demolition shall provide a notice to applicants for permits that informs them about their responsibilities under state law to protect underground facilities and the existence, operation, programs and telephone number of the one-call notification system. Every such local governing body shall continuously display such notice in a conspicuous location in the office or agency it designates. 

SUBPART 753-3 DUTIES OF EXCAVATORS 

753-3.1 Timing of notice for excavation or demolition. 

(a) 

(1) Before commencing or engaging in any non-emergency excavation or demolition, each excavator shall provide notice of the location and date of the planned excavation or demolition to the one-call notification system serving the vicinity in which the excavation or demolition is to take place. 
(2) Such notice shall be served at least two but not more than ten working days, not including the date of the call, before the commencement date of the excavation or demolition. 

(b) Excavation or demolition which is required to be performed promptly as a result of an emergency, disaster or to correct an immediate hazard may proceed immediately without prior notification to operators, if the situation is so serious that the excavation or demolition cannot reasonably be delayed. However, excavators shall notify the one-call notification system as soon as possible that such excavation or demolition is commencing or is underway. Extreme caution shall be employed by the excavator to prevent damage to existing underground facilities and to avoid endangering persons and property. 
(c) At least seven working days in advance of the commencement date of a demolition, the excavator shall request a pre-demolition conference, through the one-call notification system, with all member operators who have underground facilities at or near the demolition area. A pre-demolition conference may encompass one or more demolition(s) in the project area. A request for a pre-demolition conference is not a substitute for the notice of intent to perform demolition work required by Section 753-3.1 of this Part. 
(d) Whenever an excavator cancels an excavation or demolition, he or she shall promptly communicate the cancellation to facility operators utilizing the one-call notification system. 


(1) Whenever an excavator postpones the commencement date for ten or less working days, no call to the one-call notification system or operators is required. 
(2) Whenever an excavator postpones an excavation or demolition more than ten working days, the same requirements for notice shall pertain to the revised commencement date as listed in subdivisions 753-3.1(a). 


(e)Information requested from an operator for design purposes shall not be a substitute for the notice of intent to perform excavation or demolition as required by this Subpart. 



753-3.2 Detailed notice requirements. 

(a) Every notice provided by an excavator to the one-call notification system concerning planned excavation or demolition shall contain at least the following information: 

(1) Name of the person serving such notice; 
(2) Name, address and telephone number of the excavator or excavator's company; 
(3) Excavator's field telephone number, if one is available; 
(4) Name of the field contact person, if any; 
(5) Address and exact location as well as the approximate extent and dimensions of the planned work area; 
(6) Means of excavation or demolition and whether or not explosives are to be used; 
(7) Brief description of the planned excavation or demolition; 
(8) Date and time the excavation or demolition is planned to commence. 


(b) When necessary for adequate identification, or as determined by mutual agreement of the operator and excavator, the excavator shall delineate the work area with white paint, white stakes or other white suitable markings. 



753-3.3 Commencement of excavation or demolition. 

(a) The excavator may proceed with excavation or demolition on the stated date of commencement if, prior thereto, he or she has received notification from each and every operator notified by the one-call notification system that: 

(1) Such operator has no underground facility located in or within 15 feet of the work area; or 
(2) That any underground facility located in or within 15 feet of the work area has been staked, marked or otherwise designated in accordance with the provisions of Subpart 753-4 of this Part. 


(b) The excavator shall not commence the excavation or demolition on the stated commencement date if he or she has been notified by an operator that the staking, marking or other designations of an underground facility located in or within 15 feet of the proposed work area will not be completed on the stated commencement date. In such case, the operator is required promptly to report such fact to the excavator and to inform the excavator of a prompt and practicable completion date, which in no case shall be more than two working days after the excavator's stated commencement date, unless a longer period is agreed to by both parties. 
(c) The excavator may proceed with excavation or demolition prior to the stated date of commencement once he or she has received notification from each and every operator notified by the one-call notification system that each operator has no underground facilities located in or within 15 feet of the work area. 



753-3.4 Staking, marking or other designation. 

(a) Every excavator shall be familiar with the provisions of this Part, especially those relating to size and depth indications, color coding, center line or offset staking or marking and the location of underground facilities by designations other than staking or marking. 
(b) Whenever the excavator determines that a review of the staking, marking or other designation is necessary or that additional information is required, he or she shall so notify the operator or the one-call notification system. 



753-3.5 Preservation of stakes, markings or other designations. Starting on the stated commencement date given in the excavator's notice to the one-call notification system, the excavator shall be responsible for protecting and preserving the staking, marking or other designation until no longer required for proper and safe excavation or demolition work at or near the underground facility. 

753-3.6 Verification of underground facilities. Where an underground facility has been staked, marked or otherwise designated by the operator and the tolerance zone overlaps with any part of the work area, or the projected line of a bore/directional drill intersects the tolerance zone, the excavator shall verify the precise location, type, size, direction of run and depth of such underground facility or its encasement. Verification shall be completed before the excavation or demolition is commenced or shall be performed as the work progresses. 

(a) Powered or mechanized equipment may be used within the tolerance zone for removal of pavement or masonry but only to the depth of such pavement or masonry. 

(1) Below the depth of pavement or masonry, powered equipment may be used in the tolerance zone prior to the verification of the location of facilities when agreed to in writing by the affected operator(s). 
(2) Operators, or their agents and contractors working under their direction, may use powered equipment to located their own facilities within the tolerance zone. 


(b) The verification of underground facilities furnishing gas or liquid petroleum products shall be accomplished by the excavator by exposing the underground facility or its encasement to view by means of hand dug test holes at one or more points where the work area and tolerance zone overlap, or more points as designated by the operators of such facilities. 
(c) The verification of underground facilities other than those furnishing gas or liquid petroleum products shall be performed at one or more points for each such underground facility as may be required by the operator. Verification shall be accomplished by exposing the underground facility or its encasement to view by hand dug test holes or by other means mutually agreed to by the excavator and operator. 



753-3.7 Unverifiable underground facilities. If the precise location of an underground facility cannot be verified by the excavator after diligent search at a reasonable depth within the tolerance zone as staked, marked or otherwise designated by the operator, the excavator shall so notify such operator as soon as possible. The operator shall respond in accordance with subdivision 753-4.10 of this Part. 

753-3.8 Powered excavating equipment limitations. After verifying the location of an underground facility, the excavator shall not employ powered or mechanical excavating equipment closer than four inches in any direction from the staked, marked or otherwise designated or known outside diameter or perimeter of such facility or its protective coating unless agreed to in writing by the operator of the affected underground facility. Any such written agreement shall be furnished to the excavator by the operator, upon request. 

753-3.9 Discovery of unknown underground facilities. Where an undesignated or otherwise unknown underground facility is discovered within a work area, the excavator shall report such discovery as follows: 

(a) If the identity of the operator of the discovered underground facility is known or is obvious, the excavator shall report the discovery to such operator. The operator shall respond immediately and, in accordance with subdivision 753-4.9(d) of this Part, take any necessary action and advise the excavator as to whether he or she may proceed in the immediate area. 
(b) 

(1) If the identity of the operator of the discovered underground facility is not known or obvious, the excavator shall report the discovery to the one-call notification system and each operator notified by the one-call notification system shall respond immediately and, in accordance with subdivision 753-4.9 of this Part, determine whether or not such discovered facility is his or hers. 
(2) While awaiting a determination of ownership, the excavator may proceed with the excavation or demolition taking reasonable care to protect and prevent damage to such underground facility. 



753-3.10 Requirements concerning contact and damage to underground facilities. 

(a) Excavators shall take all reasonable precautions to prevent contact or damage to underground facilities and their protective coatings, including but not limited to, compliance with any reasonable directions or accepted engineering practices given by affected underground facility operators. 
(b) In the event of contact with or damage to an underground facility, the excavator shall immediately notify the operator of the facility. 
(c) All excavation or demolition in the immediate vicinity of the contacted or damaged portion of the underground facility shall be suspended until such portion is repaired and the operator advises the excavator that excavation or demolition may proceed. 
(d) No backfilling shall be done by the excavator in the vicinity of the contact or damage until the operator conducts an inspection and makes any necessary repairs; and, the excavator shall undertake no repairs unless and until authorized by the operator. 



753-3.11 Requirements concerning underground facilities in danger of failing. 

(a) An excavator who by removing the surrounding materials exposes an underground facility which in his or her judgment appears to have failed or to be in potential danger of failing from corrosion or other causes shall immediately report such condition to the operator of such underground facility. 
(b) The excavator shall delay any further work in the immediate vicinity of such underground facility which could jeopardize it but may proceed in areas not affecting the questionable facility. 
(c) The excavator may proceed in such immediate vicinity after the operator responds and takes necessary action in regard thereto and advises the excavator that he or she may proceed. 



753-3.12 Required support and protection for underground facilities. 

(a) An excavator shall provide prompt and adequate support and protection for every underground facility located in the work area as is reasonably specified by the operator of any such facility. 
(b) In the absence of any specifications by the operator, the excavator shall provide support and protection in accordance with generally accepted engineering practice, including but not limited to shoring and bracing. 
(c) Support shall be at least equivalent to the previously existing support and shall protect the underground facility against freezing and against traffic and other loads. 
(d) Support shall be maintained during excavation, during backfilling and, if necessary, after backfilling is completed. 
(e) The operator may, in agreement with the excavator, provide such support. 



753-3.13 Backfilling requirements. 

(a) An excavator performing excavation or demolition at an underground facility shall backfill such excavation with materials and in such manner as specified by the operator or, in the absence of such specifications, with suitable materials and in such manner as will avoid damage to, and provide proper support for, such underground facility and its protective coating both during and after backfilling operations. 
(b) The excavator shall not place large rock, frozen earth, rubble, debris or other heavy or sharp materials or objects which could cause damage to or scraping against any underground facility. 
(c) The backfill beneath and around any underground facility shall be properly compacted in accordance with generally accepted engineering practice. 
(d) Heavy loads and excessive forces shall not be imposed on any exposed underground facility at any time during backfilling operations. 



753-3.14 Emergency requirements. In the event of an emergency involving danger to life, health or property as a result of damage to an underground facility containing gas or liquid petroleum products or as a result of an electrical short or escape of gas or hazardous fluids, the excavator shall: 

(a) Proceed to evacuate his or her employees and all other endangered persons from the immediate vicinity to the best of his or her ability; 
(b) Immediately notify the local police and fire departments and the operator of the affected facility of the exact location, nature of the emergency and of the underground facility which is affected. 



753-3.15 Responsibility to employees. Every excavator subject to the provisions of this Part shall make certain that all of his or her employees directly involved in excavation or demolition are thoroughly familiar with the applicable provisions of this Part and especially the provisions of this Subpart relating to their safety 

SUBPART 753-4 DUTIES OF OPERATORS 

753-4.1 Participation of operators. 

(a) Every operator of an underground facility shall participate in a one-call notification system within whose geographical jurisdiction or boundaries such underground facility is located. 
(b) Every operator who is not a member of the one-call notification system and installs, has installed for him or her, or otherwise acquires, an underground facility, shall participate in a one-call notification system within 10 days after commencement of the installation or after the acquisition. 



753-4.2 Removal of underground facilities. Any operator who removes or transfers ownership of all of his or her underground facilities from within the boundaries of any one-call notification system shall promptly notify the system. 

753-4.3 Operator furnished information. 

(a) Every operator shall provide the one-call notification system at least the following information: 

(1) Corporate or other name and address of such operator; 
(2) Department, agency, office or individual designated by the operator to be notified by the one-call notification system or excavators and the local address and telephone number of such department, agency, office or individual. 


(b) Whenever such information is revised, changed or found to be incomplete or incorrect, the operator shall provide corrected information to each one-call notification system in which he or she participates. 



753-4.4 Receiving notices. Each operator shall establish a means of receiving notices of planned excavation or demolition from the one-call notification system in accordance with the procedures of the system. 

753-4.5 Operator's response to notice. 

(a) Prior to the stated commencement date of the excavation or demolition work as stated in the recorded notice, the operator shall make a reasonable attempt to inform the excavator directly that either: 

(1) The operator has no underground facility in or within 15 feet of the work area; or 
(2) Every underground facility belonging to him or her which is located in or within 15 feet of the work area has been staked, marked or otherwise designated in accordance with the provisions of this Subpart. 


(b) Where an operator cannot complete the staking, marking or other designation of an underground facility prior to the stated commencement date and time of the excavation or demolition, the operator shall promptly report such fact to the excavator and shall inform the excavator of a prompt and practicable completion date which in no case shall be more than two working days after the excavator's stated commencement date, unless a longer period is agreed to by both parties. 
(c) Whenever an excavator requests a review of any staking, marking or other designation, the operator shall comply with such request as soon as possible. 



753-4.6 Locating underground facilities. 

(a) Whenever an operator's underground facilities are in or within 15 feet of a work area, such facility shall be located, accurately and with due care, by means of staking, marking or other designation in accordance with the provisions of this Subpart. 
(b) The following staking and marking requirements shall apply: 

(1) Stakes or surface markings shall be provided preferably at the center line of the underground facility and at such sufficient intervals as is necessary to indicate clearly the location and direction of run of such underground facility. 
(2) All stakes and surface markings shall be color coded in accordance with the provisions of this Subpart in order to identify the type of underground facility so staked or marked. 
(3) Stakes and surface markings shall indicate in inches the size or diameter of the underground facility or its encasement, if known. 
(4) Each stake and surface marking shall indicate in inches the depth of the underground facility at that point, if known. 
(5) Surface markings shall consist of paint, dye or equivalent material which is color coded in accordance with the provisions of this Subpart and which contrasts with the ground or equivalent surface. 
(6) Where conditions exist so as to render center line staking or marking impractical or confusing, the operator may indicate the location of an underground facility by means of offset staking or remote tie-in markings which will clearly indicate the location and direction of run of the facility. 


(c) If staking or marking are not used to indicate the location of an underground facility, the operator shall designate such location in accordance with the following: 

(1) By exposing the underground facility or its encasement to view within the work area in a manner sufficient to allow the excavator to verify the type, size, direction of run and depth of the facility; 
(2) By providing field representation and instruction to the excavator in the work area; or 
(3) By any other means as mutually agreed to by the operator and excavator, including but not limited to written descriptions, photographs and verbal instructions. Such agreement shall be provided in writing to the excavator upon his or her request 


(d) An operator, or its agents or contractors, performing excavation or demolition work at or near his or her own underground facility shall not be required to stake, mark or otherwise designate such underground facility. 

753-4.7 Uniform color code. The following uniform color code shall be utilized for staking and marking used to designate the location of underground facilities and excavation sites: 

(a) Yellow - Gas, oil, petroleum products, steam, compressed air, compressed gases and all other hazardous liquid or gaseous materials except water. 
(b) Red - Electric power lines or conduits. 
(c) Orange - Communication lines or cables, including but not limited to telephone, telegraph, fire signals, cable television, civil defense, data systems, electronic controls and other instrumentation. 
(d) Blue - Water. 
(e) Green - Storm and sanitary sewers including force mains and other non-hazardous materials. 
(f) Purple - Radioactive materials. 
(g) White - Excavation site. 
(h) Pink - Survey markings. 



753-4.8 Uniform identification letters. All staking and marking utilized for the location of underground facilities shall contain letter designations which will clearly identify the type of underground facility so staked or marked. Such letters shall comply with the following code: 

(a) C - Communication facilities (other than telephone service). 
(b) CH - Chemicals. 
(c) CTV - Cable television. 
(d) E - Electrical power. 
(e) FS - Fire signals. 
(f) G - Gas. 
(g) HPW - High-pressure water (100 psig or more). 
(h) P - Petroleum. 
(I) PP - Petroleum products (naphtha, gasoline, kerosine and similar products). 
(j) S - Sewer. 
(k) ST - Steam. 
(l) T - Telephone company services. 
(m) TC - Traffic control signals. 
(n) W - Water. 
(o) O - All other facilities. 



753-4.9 Operator's response to notices of contact or damage, facilities in danger of failing and discovery of unknown underground facilities. 

(a) Upon receipt of a notice from an excavator or a one-call notification system reporting contact or damage to an underground facility, the operator shall immediately inspect such facility and make the necessary repairs or shall advise the excavator that the excavation work may proceed. 
(b) Such repairs may be performed by the operator or by others authorized by him or her, including the excavator. 
(c) Upon receipt of a notice from an excavator or a one-call notification system of the discovery of an underground facility in danger of failing, the operator shall respond immediately and take any necessary action in regard thereto, and advise the excavator as to whether he or she may proceed in the immediate area. 
(d) When an operator has been notified by an excavator or a one-call notification system that an unknown underground facility has been discovered in the course of the excavator's work, such operator shall immediately determine whether or not such discovered facility is his or hers by means of records, on-site inspection or otherwise, and as soon as practicable either: 

(1) Advise the excavator that the unknown facility is not his or hers; or 
(2) If such facility does belong to him or her, advise the excavator on how to proceed and of any special requirements the operator deems necessary. 



753-4.10 Unverifiable underground facilities. If an excavator notifies an operator that, after diligent search at a reasonable depth within the tolerance zone as staked, marked or otherwise designated by the operator, that he or she cannot verify the location of an underground facility, the operator shall verify such location as soon as possible or shall provide the excavator with prompt field assistance or use other means mutually agreed to by the excavator and operator. Such agreement shall be provided to the excavator upon his or her request. 

753-4.11 Emergency service requirements. 

(a) Each operator of an underground facility containing gas or liquid petroleum products shall provide means for accepting emergency calls and prompt field assistance to such calls on a 24 hour-per-day basis. 



753-4.12 Requirements concerning demolition. In addition to responding in accordance with subdivision 753-4.6(a), the operator shall attend a pre-demolition conference with the excavator upon the excavators request. 

753-4.13 Support and backfilling requirements. Where an underground facility will be disturbed or uncovered by excavation or demolition, the operator of such facility shall indicate to the excavator any preferred means of support or protection required for such facility and any special backfilling requirements or provide any other guidance for protection of an underground facility. Such information shall be furnished to the excavator before the stated date of commencement of the work, if practical. 

753-4.14 Information for design purposes. Each operator shall provide a means by which information regarding the location of underground facilities can be obtained for design purposes. Such means may include, but are not limited to, provision of maps, meetings, or marking in accordance with Section 753-4.6 and shall be performed within mutually agreed to time frames. 

753-4.15 Consumer Education program: Each operator of an underground gas pipeline or hazardous liquid petroleum facility shall on its own initiative or through a one-call notification system conduct a program to educate the public on the possible hazards associated with damage to facilities and on the importance of reporting gas odors and leaks. The one-call notification system may develop materials suitable for use in such programs. 

SUBPART 753-5 ONE-CALL NOTIFICATION SYSTEMS 

753-5.1 Qualifications. 

(a) The total extent of one-call notification systems shall be such in numbers and locations as to provide protection of underground facilities throughout all areas of the state with no geographic overlap of areas served. 
(b) Every one-call notification system shall be governed by a not-for-profit corporation in accordance with the minimum requirements contained in the law and in this Part. 



753-5.2 Notice procedures. Every one-call notification system shall: 

(a) Establish an effective notification service for receipt of notices from excavators, including a toll-free telephone number, and for transmission of such notices to every member operator who has underground facilities in or within 15 feet of the work area. Such notices may include 

(1) notice of a planned excavation or demolition; 
(2) a request for a pre-construction or pre-demolition conference relating to excavation or demolition work at or near underground facilities; or 
(3) a notice of the discovery of an unknown underground facility. 


(b) Provide a direct means of communication between the one-call notification system and each operator who is a member of the system. 
(c) Use a standardized format to record all incoming notices or requests from excavators, including at least the following information: 

(1) Date and time of receipt of a notice or request; 
(2) Name of the person serving such notice or making such request; 
(3) Name, address and telephone number of the excavator or excavator's company; 
(4) Excavator's field telephone number, if one is available; 
(5) Name of the excavator's field contact person, if any; 
(6) Address and exact location as well as the approximate extent and dimensions of the work area; 
(7) Means of excavation or demolition and plans for use of explosives; 
(8) Brief description of the planned excavation or demolition; 
(9) Date and time the work is to commence; 
(10) Name of the person receiving such notice; 
(11) Name of the notification system. 


(d) Assign a unique serial number to each incoming notice from excavators and provide the number to the excavator. 
(e) Give persons providing notice of an intent to engage in an excavation or demolition activity the names of member operators of underground facilities to whom the notice will be transmitted. 
(f) Furnish a copy of such notice record to the excavator, upon his or her request. The mailing of such copies of the notice record shall be construed to be in compliance with this Part. 
(g) Keep on file a copy of each such notice record for a period of at least four years from the date of such notice. 



753-5.3 System duties. Each one-call notification system shall perform the following duties: 

(a) Provide highest priority to notices concerning the discovery of underground facilities that have unknown operators or are in danger of failing; 
(b) Conduct a continuing program to: 

(1) Inform excavators of the one-call notification system's existence and purpose and their responsibility to notify the one-call notification system of planned excavation and demolition and to protect underground facilities; 
(2) Inform operators of the responsibility to participate in the one-call notification system, to respond to a notice relating to a planned excavation and demolition and to designate and mark facilities according to the provisions of this Part. 


(c) Provide a means by which contact information provided by the member operators can be obtained for the purpose of learning the location of underground facilities for design purposes. 



SUBPART 753-6 - ENFORCEMENT PROCEDURES 

753-6.1 Scope: This Subpart describes the enforcement authority and sanctions of the Public Service Commission for achieving and maintaining compliance with 16 NYCRR Part 753. It also describes the procedures governing the exercise of that authority and the imposition of those sanctions. 

753-6.2 Field citation: Upon determining that a probable violation of a provision of Part 753 has occurred, the Department may issue a field citation to a Respondent, identifying specific provisions alleged to have been violated. 

753-6.3 Warning letter: Upon determining that a probable violation(s) of a provision of Part 753 has occurred or is continuing, the Department may issue a warning letter notifying the Respondent of the probable violation and advising him or her to correct it, if it is correctable, and comply henceforth, or be subject to enforcement procedures under this Part. 

753-6.4 Notice of Probable Violation 

(a) If the Department has reason to believe that a violation of Part 753 has occurred or is continuing, the Department may commence an enforcement proceeding by issuing a Notice of Probable Violation (NOPV). 
(b) The NOPV shall include: 

(1) A listing of the regulations which the Respondent is alleged to have violated, a description of the evidence on which the allegations are based and a copy of the field citation(s), if applicable; 
(2) Notice of the response options available to the Respondent under Section 753-6.5 of this Subpart; 
(3) If a penalty is proposed, the amount of the proposed penalty and the maximum penalty for which the Respondent may be liable; and 
(4) A proposed Consent Order pursuant to Section 753-6.7 this Subpart. 


(c) A NOPV may be amended at any time prior to issuance of a final order. If an amendment includes any new material allegations of fact or proposes an increased penalty, the Respondent shall have another opportunity to respond under Section 753-6.5 of this Subpart. 



753-6.5 Respondent's options: Within 30 days after issuance of a NOPV the Respondent shall respond in one of the following ways: 

(a) Sign the Consent Order and return it with payment of any proposed penalty. 
(b) Submit a written explanation, information or other material in response to the allegations; or 
(c) Request an informal conference with Department Staff. 
(d) Failure of the Respondent to respond in accordance with subdivision (a),(b) or (c) shall constitute a waiver of its right to contest the allegations in the NOPV and authorizes the Commission, without further notice to the Respondent, to find the facts to be as alleged in the NOPV and to issue a final order under Section 753-6.8 of this Subpart. 



753-6.6 Commission Proceeding: 

(a) If the Respondent requests an informal conference, such conference will be conducted by Department Staff. The Respondent shall have the right to be represented by an attorney or other person, and shall have the right to present relevant evidence. Any evidence that Department Staff may have which indicates that the Respondent may have violated Part 753 shall be made available to the Respondent, who shall have the opportunity to rebut this evidence, either at the informal conference, in writing within thirty days following the conference,, or by other mutually agreed to arrangements. 
(b) Following its review of any material submitted in writing or at an informal conference, the Department will compile a case file, which will be the basis for a final order. The case file of an enforcement proceeding shall include: 

(1) The field citations, inspection reports and any other evidence of alleged violations; 
(2) A copy of the NOPV issued under Section 753-6.4 of this Subpart. 
(3) Any material submitted by the Respondent in response to the NOPV or at an informal conference; and 
(4) A written evaluation and recommendation for a final order. 



753-6.7 Consent Orders 

(a) Notwithstanding any other provision to the contrary, the Commission may at any time resolve an outstanding NOPV with a consent order. A consent order shall be signed by the Respondent to whom it is issued, or a duly authorized representative, and shall indicate agreement with the terms thereof. A consent order need not constitute an admission that the Respondent committed the violation. 
(b) A consent order is a final order of the Commission having the same force and effect as a final order issued pursuant to Section 753-6.8 of this Subpart. 
(c) A consent order shall not be appealable and shall include an express waiver of appeal or judicial review rights that might otherwise attach to a final order of the Commission. 



753-6.8 Final Order: Based upon the review of a case file, consideration of the nature, circumstances and gravity of the violation, history of prior violations, effects on public health, safety or welfare and such other matters as may be required, the Commission will issue a final order that includes: 

(a) A statement of findings and determinations on all material issues; 
(b) If a penalty is assessed, the amount of the penalty and the procedures for payment of the penalty; 



753-6.9 Payment of penalties: 

(a) Payment of a penalty under this subpart must be made by certified check or money order to the "Department of Public Service" and sent to the Secretary to the Commission, Three Empire State Plaza, Albany, New York 12223-1350. 
(b) If a Respondent fails to pay the full amount of a penalty assessed in a final order within thirty days after receipt of the final order, the Commission may refer the case to the Attorney General with a request that an action to collect the assessed penalty be brought in any court of competent jurisdiction. 



EXCERPT FROM PUBLIC SERVICE LAW 

§119-b. Protection of underground facilities. 

2. The commission shall adopt rules and regulations to implement and carry out the requirements of article thirty-six of the general business law established for the protection of underground facilities. Such rules and regulations shall include, but not be limited to, requirements for notice, one-call notification systems, participation of operators in such systems, designation and marking of the location of underground facilities and the verification of the designated or marked location of underground facilities, support for underground facilities and obligations of excavators to protect underground facilities under such article, including the use of hand-dug test holes at underground facilities furnishing gas or liquid petroleum products and such other matters as may be appropriate for the protection and security of property, life or public health, safety or welfare. 
6. The commission shall have power, through the inspectors or duly authorized employees of the department, to examine and inspect excavation and demolition methods used by any person within fifteen feet in any direction of any underground pipeline used for conveying natural gas or of any underground telephone, electric, steam or water facility used for providing service and to order compliance with the standards for excavation and demolition near underground facilities contained in regulations adopted by the commission to implement and carry out the requirements of article thirty-six of the general business law established for the protection of underground facilities. 
7. Notwithstanding any inconsistent provisions of this chapter, the enforcement procedure for rules and regulations adopted by the commission shall be as follows: 

a. any violation of any provisions of such rules and regulations is a violation of the provisions of article thirty-six of the general business law and the attorney general may bring and prosecute an action to recover penalties for such violations as provided in paragraph c of subdivision one of section seven hundred sixty-five of such law; 
b. any penalties, fines and financial liability resulting from violations of such rules and regulations shall be those specified in section seven hundred sixty-five of the general business law. 


8. In the event a violation of such rules and regulations occurs and such violation is subject to a civil penalty pursuant to article thirty-six of the general business law, the commission shall determine the amount of the penalty after consideration of the nature, circumstances and gravity of the violation, history of prior violations, effect on public health, safety or welfare, and such other matters as may be required and shall send a copy of its determination to the excavator, operator, commissioner of labor and attorney general. Upon receipt of such determination, the attorney general may commence an action to recover such penalty. 



EXCERPT FROM GENERAL BUSINESS LAW 

ARTICLE 36 - CONSTRUCTION AND EXCAVATION NEAR UNDERGROUND FACILITIES. 

§765. Penalties and liabilities. 

1. Civil penalties. 

a. Failure to comply with any provision of this article shall subject an excavator or an operator to a civil penalty of up to one thousand dollars for the first violation and up to an additional seven thousand five hundred dollars for each succeeding violation which occurs in connection with the entire self-same excavation or demolition activity within a two month period. 
b. The penalties provided for by this article shall not apply to an excavator who damages an underground facility due to the failure of the operator to comply with any of the provisions of this article nor shall in such instance the excavator be liable for repairs as prescribed in subdivision five of this section. 
c. An action to recover a penalty under this article may be brought in the supreme court in the judicial district in which the violation was alleged to have occurred which shall be commenced and prosecuted by the attorney general. The public service commission shall, pursuant to section one hundred nineteen-b of the public service law, forward to the attorney general its determination of the amount of the penalty for violations of rules and regulations adopted to implement the requirements of this article. Upon receipt of such determination, the attorney general may commence an action to recover such penalty. All moneys recovered in any such action, together with the costs thereof, and all moneys recovered as the result of any such public service commission shall be paid into the underground facilities safety training account established pursuant to section ninety-seven-www of the state finance law. 


2. Except as otherwise provided in this subdivision, nothing in this article shall impair, limit or reduce the statutory, common law or contractual duties or tort or other liability of any excavator excavating or demolishing in the vicinity of underground facilities. 
3. Any excavator engaging in or proposing to engage in excavation or demolition in a negligent or unsafe manner, which has resulted in or is likely to result in damage to underground facilities in such a manner that life, property or the continuation of operator service is endangered, may be enjoined from such excavation or demolition or any aspect thereof upon application of the operator owning the facilities or the attorney general made in supreme court having jurisdiction in the county wherein the excavation or demolition or proposed excavation or demolition is to take place. Three or more instances of damage by an excavator to underground facilities in the course of the entire self-same excavation or demolition activity shall be prima facie grounds for enjoining the excavator from further performance of the excavation or demolition activity. 
4. In the event that, as a result of a violation of any of the provisions of this article by an excavator, it is necessary that an operator make any repair to or provide new support to and underground facility, the excavator shall be liable to the operator for reasonable costs so incurred. 

NORTH CAROLINA

General Assembly of North Carolina
Session 1985
Ratified Bill
Chapter 785
Senate Bill 168
AN ACT TO PROMOTE THE SAFE PLACEMENT OF SUBSURFACE INSTALLATIONS IN NORTH CAROLINA.
The General Assembly of North Carolina Enacts:
Section 1. Chapter 87 of the General Statutes is amended by adding a new Article to read:
"Article 3. Underground Damage Prevention"
 

87-100. Short title.
This Article shall be known as the "Underground Damage Prevention Act".
 

87-101. Definitions.
As used in this Article:
(1) "Association" means an association, sponsored by utility owners, that will provide for receipt of notification of excavation operations in a defined geographical area, and that will maintain the records of the notifications.  

(2) "Damage" includes the substantial weakening of structural or lateral support of an underground utility, penetration or destruction of protective coating, housing, or other protective device of an underground utility, and the partial or complete severance of an underground utility.
(3) "Excavate" or "excavation" means an operation for the purpose of the movement or removal of earth, rock, or other materials in or on the ground by use of equipment operated by means of mechanical power and/or an operation by which a structure or mass of material is wrecked, razed, moved, or removed by means of any tools, equipment, or discharge of explosives. This term includes road construction but does not include road maintenance activities within rights-of-way of a highway, including those maintenance activities defined by the rules and regulations of the North Carolina Department of Transportation.
(4) "Highway" has the meaning set out in G. S. 20-4.01 as the same shall be amended from time to time.
(5) "Location of underground utilities" means a strip of land not wider than the width of the underground utility plus two and one-half (2 1/2) feet  on either side of the  underground utility.
(6) "Person" means a corporation, individual, partnership, company, association, or any combination of individuals or organizations doing business as a unit, any subdivision or instrumentality of the State, and includes any officer, agent, trustee, receiver, assignee, lessee, or personal representative of any of the above entities.
(7) "Person financially responsible" means that person who ultimately receives the benefits of any completed excavation activities, including a person owning or leasing real property or holding an easement of interest in an easement.
(8) "Public spaces" means any area owned by the State or any of its political subdivisions or dedicated for public use.
(9) "Road construction" means the actual building of a new highway, or the paving, grading, widening, relocation, reconstruction or other major improvement of a substantial portion of an existing highway.
(10) "Road maintenance" means preservation, including repairs and resurfacing of a highway, not amounting to road construction.
(11) "Street" has the meaning set out in G. S. 20-4.01 as the same shall be amended from time to time.
(12) "Underground utility" means any underground line, system or facility used for producing, storing, conveying, transmitting, or distributing communication or telecommunications, electricity, gas, petroleum and petroleum products, coal slurry, hazardous liquids, water under pressure, steam, or sanitary sewage, but not including traffic signal control cables and vehicle detection cables of the North Carolina Department of Transportation.
(13) "Utility owner" means any person  who owns or operates an underground utility.
(14) "Work day" means every day except Saturdays, Sundays, national legal holidays and State legal holidays.
 

87-102. Notice required prior to excavation.
(a) Except as provided in G. S. 87-106, before commencing all excavations in highways, public spaces or in private easements of utility owners, a person planning to excavate shall notify each utility owner having underground utilities located in the proposed area to be excavated, either orally or in writing, not less than two nor more than 10 working days prior to starting, of his intent to excavate.
(b) The written or oral notice required in subsection (a) should contain:
(1) The name, address, and telephone number of the person filing the notice;
(2) The name, address, and telephone number of the person doing the excavating;
(3) The anticipated starting date of the excavation;
(4) The anticipated duration of the excavation;
(5) The type of excavation to be conducted;
(6) The location of the proposed excavation; 

(7) Whether or not explosives will be used.
(c) If the notice required by this section is made by telephone, an adequate record shall be made of the notification by the utility owners or the utility association and the person making the notification, to document compliance with this section. 

87-103. Effect of permit on liability.
A permit authorizing excavation operations and issued pursuant to law or ordinance shall not relieve a person of the responsibility of complying with this Article. 

 

87-104. Requirements of person doing excavation
(a) Except as provided in G. S. 87-106, no person may excavate in a highway, a public space, or a private easement of a utility owner without first having given the notice required in G. S. 87-102 to the utility owners.
(b) In addition to the notification requirements, each person excavating shall:
(1) Plan the excavation to avoid damage and to minimize interference with
underground utilities in and near the construction area, to the best of 

his abilities;
(2) Maintain a clearance between an underground utility and the cutting edge
or point of any mechanized equipment taking into account the known limit of control of that cutting edge or point, as is reasonably required to
avoid damage; and
(3) Provide support for the underground utilities in or near the construction area, including backfill, as may be reasonably required by the utility owner for the protection of the underground utilities. 

 

87-105. Requirements of the person financially responsible for the excavation.
The person financially responsible shall provide to the person responsible for doing the excavating, the names of all underground utility owners in the area of the proposed excavation. The names of the utility owners may be obtained from the County Register of Deeds or the Building Inspection Department of  the political subdivision in which the excavating is taking place, if there is one.
 

87-106. Exceptions.
The following excavations are exempted from the notification requirements of this Article:
(a) Tilling of soil for agriculture purposes;
(b) Excavation by a utility owner, the State or its subdivisions or agencies, or by anyone contracting with any of these entities to perform the excavation, on or within an easement right-of-way, or property owned or controlled by any of these entities, where:
1. Only the facilities of the utility owner doing the excavating are permitted; or
2. All persons having an interest in the excavation and the underground utilities that may be damaged during the excavation have agreed in writing to provide the equivalent of the notification required by this Article among themselves; or
(c) The replacement of a pole as long as the replacement pole is within three feet of the original pole and within the line of existing poles. This exception shall not apply to poles at highway intersections or at crossings of highways and permanently marked transmission underground utilities.
(d) In the case of an emergency involving danger to life, health, or property requiring immediate correction, or in order to continue the operation of a major industrial plant, or in order to assure the continuity of utility services, excavations immediately required to repair or maintain the needed service may be made, without using explosives, if notice is given to the utility owner or association  as soon as is reasonably possible; except that the prohibition against the use of explosives shall not apply to the North Carolina Department of Transportation. Performance of emergency excavation shall not relieve the excavator of liability for damages. 

 

87-107. Duties of the utility owners.
Each utility owner, or his designated representative including an association, notified of an intent to excavate shall, before the proposed start of excavating (unless another period is agreed to by the person conducting the excavation and the utility owner or their representatives), provide the following information to the person excavating to the extent such information is reflected by records in the possession of and reasonably available to the facility owner:
(1) The location and description of  all of the  underground utilities which may be damaged as a result of the excavation;
(2) The location and description of all utility markers indicating the location of the underground utilities; and
(3) Any other information that would assist in locating and avoiding damage to the underground utilities, including providing temporary markings when necessary indicating the location of the underground utility in locations where permanent utility markers do not exist.
 

87-108. Absence of utility location.
Should any utility owner who has been given notice pursuant to G. S. 87-102 fail to respond to that notice as provided in G. S. 87-107, or fail to properly locate the underground utility, then the person excavating is free to proceed with the excavation. Neither the excavator nor the person financially responsible for the excavation will be liable to the nonresponding or improperly responding utility owner for damages to that utility owner's facilities if the person doing the excavating shall exercise due care to protect existing underground utilities when there is evidence of the existence of those underground utilities near the proposed excavation site.
 

87-109. Recording requirements for associations.
An association shall record with the Register of Deeds of each county in which participating utility owners own or operate underground utilities, a notarized document providing the telephone number and address of the association, a description of the geographical area served by the association, and a list of the names and addresses of the utility owners receiving these services from the association.
 

87-110. Recording requirements for utility owners.
(a) Each utility owner having underground utilities in North Carolina shall record a notarized document containing the name of the utility owner and the title, address, and telephone number of its representatives designated to receive the written or oral notice of intent to excavate, with the Register of Deeds of each county in which the utility owner owns or operates underground facilities. This document shall be executed by an officer of the utility owner or in the case of a government entity, the authorized official.
(b) Any change or modification of the information recorded by a utility owner, pursuant to subsection (a) of this section, shall be made by recording the corrected information with the Register of Deeds of each county to which the change or modification applies, in the manner required by subsection (a) of this section within five days of the change made to the utilities.
(c) For purposes of the recordings required by subsections (a) and (b) of this section, recordings by an association pursuant to G. S. 87-109 shall satisfy the recording requirements for each utility owner who is a member of the association while that utility owner remains a member of the association.
(d) Upon receipt of the documents recorded pursuant to subsections (a), (b), or (c) of this section, the Register of Deeds shall place the documents in the Grantor's Index under the heading "Underground Utilities". The registration fee imposed by Chapter 161 of the General Statutes shall apply to these documents.
87-111 Recorded information filed with inspection departments
A copy of any document or modification or change in the information in that document recorded pursuant to GS 87-109 or GS 87-110 shall be filed with any county or municipal inspection department having jurisdiction over any area where the underground utilities are located.  Such inspections departments shall maintain these filings in alphabetical order in an accessible form.
87-112 Color-coding.
When the location of an underground utility is marked with stakes, or any other physical means, pursuant to this Article the utility owner shall use colored markers following the American Public Works Association Uniform Color Code for Utilities.
 

87-113. Notification required when damage done.
(a) The person doing an excavation that results in any known damage to an underground utility shall, immediately after the discovery of the damage, notify the utility owner of the location and nature of the damage and allow the utility owner reasonable time to repair the damage before completing the excavation in the immediate area of the damaged underground utility.
(b) The person responsible for conducting any excavation that results in damage to an underground utility where the damage may endanger life, health, or property shall, immediately after the discovery of the damage, take action to protect the public and property, notify the utility owner, notify the police or fire departments, and take any other actions to minimize the hazards until the arrival of the utility owner's personnel, the police, or the fire department. The excavator shall delay any backfilling in the immediate area of the damaged underground utility until authorized by the utility owner unless it is necessary to prevent injury or property damage to others. Repair of any damage shall be performed by the utility owner or by qualified personnel authorized by the utility owner.
 

87-114. Homeowners.
This act  does not require utility notification before a property owner digs in any area on his own property with nonmechanized equipment nor prior to tilling the soil for agricultural, gardening or landscaping purposes. Mechanized equipment may be used, without utility notification, in any area on the owner's property with the exception of recorded underground utility easements which describes the location of the easement with specificity.
NORTH DAKOTA

CHAPTER 49-23

ONE-CALL EXCAVATION NOTICE SYSTEM
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49-23-01. Definitions. As used in this chapter, unless the context otherwise requires: 

1. "Abandoned" means no longer in service and physically disconnected from a portion of the facility or from any other facility that is in use or still carries services. 

2. "Board" means the board of directors of the nonprofit corporation governing the notification center under section 49-23-03. 

3. "Careful and prudent manner" means excavating within twenty-four inches [60.96 centimeters] of the outer edges of an underground facility located manually and marked by the owner or operator by stakes, paint, or other customary manner, and supporting and protecting the uncovered facility. 

4. "Damage" means: 

a. Substantial weakening of structural or lateral support of an underground facility; 

b. Penetration, impairment, or destruction of any underground protective coating, housing, or other protective device; or 

c. Impact with or the partial or complete severance of an underground facility to the extent that the facility operator determines that repairs are required. 

5. "Emergency" means a sudden, unexpected occurrence, involving a clear and imminent danger, and demanding immediate action to prevent or mitigate loss of, or damage to, life, health, property, or essential public services. 

6. "Emergency responder" means a fire department, a law enforcement officer, or other emergency rescue service. 

7. "Excavation" means any operation in which earth, rock, or other materials in or below the ground is moved or otherwise displaced by means of hand or power tools, power equipment, or explosives and includes grading, trenching, digging, ditching, drilling, augering, tunneling, boring, scraping, and cable or pipe plowing and driving. The term does not include: 

a. Opening a grave in a cemetery. 

b. Plowing, cultivating, planting, harvesting, and similar operations in connection with agricultural activities, unless any of these activities disturbs the soil to a depth of eighteen inches [45.72 centimeters] or more. 

c. Gardening and landscaping unless it disturbs the soil to a depth of twelve inches [30.48 centimeters] or more. 

d. Normal maintenance of roads and streets if the maintenance does not change the original grade and does not involve the road ditch. 

e. Normal repair and maintenance of track and track bed by a railroad on its own right of way. 

8. "Excavator" means a person who conducts excavation. 

9. "Holiday" means New Year's Day, Martin Luther King Day, Presidents' Day, Good Friday, Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans' Day, Thanksgiving Day, and Christmas Day. When a holiday falls on a Saturday, it is observed on the preceding Friday as if the Friday were the holiday, and when a holiday falls on a Sunday, it is observed on the following Monday as if the Monday were the actual holiday. 

10. "Local governmental unit" means a county, township, or city. 

11. "Locate" means an operator's markings of an underground facility. 

12. "Nonprofit corporation" means a corporation established under chapter 10-33. 

13. "Notification center" means a center that receives notice from an excavator of planned excavation or any other request for location and transmits this notice to a participating operator. 

14. "Operator" means a person who owns or operates an underground facility, including a master meter operator with underground facilities, or a state or local governmental entity. The department of transportation is not considered an operator for the department's facilities buried on the department's rights of way. A person is not considered an operator solely because the person is an owner or tenant of real property where underground facilities are located if the underground facilities are used exclusively to furnish services or commodities on that property. 

15. "Underground facility" means an underground line, facility, system, and its appurtenances used to produce, store, convey, transmit, or distribute communications, data, electricity, power, television signals, heat, gas, oil, petroleum products, water, steam, sewage, hazardous liquids, and other similar substances. Privately owned and operated underground facilities which do not extend beyond the boundary of the private property are excluded. 

16. "Unexpected occurrence" includes a fire, flood, earthquake or other soil or geologic movement, riot, accident, damage to a subsurface installation requiring immediate repair, or sabotage. 

17. "Water" includes potable water, wastewater, and storm water. 


49-23-02. Notice to excavators and underground facility operators.
A local governmental entity that issues permits for an activity involving excavation shall display an excavator's and operator's notice at the location where permits are obtained. An excavator's and operator's notice and a copy of this chapter must be furnished to each person obtaining a permit for excavation. The notification center shall prescribe an excavator's and operator's notice. The notice must inform excavators and operators of their obligation to comply with this chapter. The center shall furnish to local governmental units: 

1. A copy of the notice and this chapter; 

2. A copy of the display required under this section; and 

3. The telephone number and mailing address of the notification center. 


49-23-03. Notification center - Participation - Establishment. 

1. An operator shall participate in and share in the costs of the statewide notification center operated by a vendor selected under this section. 

2. An excavator licensed under this chapter shall participate in and share in the costs of a statewide notification center on a per call basis. An operator, installing the operator's own facilities, may not be charged as an excavator. 

3. An operator shall participate in and share the costs of the one-call excavation notice system by: 

a. Submitting the information required by the notification center to allow the center to notify the operator of excavation activity; 

b. Updating the information provided to the notification center on a timely basis; 

c. Installing and paying for equipment reasonably requested by the notification center to facilitate receipt of notice of excavation from the center; 

d. Paying the costs charged by the notification center on a timely basis; and 

e. Receiving and responding to excavation notices, including emergency notices. 

4. A nonprofit corporation shall govern the notification center. The initial incorporators of the corporation may solicit bids for any services provided for the operation of the center. The corporation shall provide advance notice of the first organizational meeting by publication in qualified legal newspapers and in appropriate trade journals and by written notice to all appropriate trade associations. 

a. The nonprofit corporation must be incorporated by seventeen initial incorporators, with one member representing the house of representatives and one member representing the senate appointed by the legislative council, one member representing telecommunications companies offering local exchange service to fewer than fifty thousand subscribers, one member representing telecommunications companies offering local exchange service to fifty thousand or more subscribers, one member representing rural water systems, one member representing rural electric cooperatives, one member representing investor-owned electric utilities, one member representing investor-owned natural gas utilities, one member representing cable television systems, one member representing cities with a population of fewer than five thousand, one member representing cities with a population of at least five thousand, one member representing counties, one member representing underground interstate carriers of gas, one member representing interstate carriers of petroleum, one member representing interstate carriers of telecommunications services, one member representing contractors who perform excavation services, and one member representing the production sector of the American petroleum institute. The initial incorporators must represent and be designated by operators, excavators, and other persons eligible to participate in the center. The legislative members are entitled to the same compensation and expenses as provided for members of committees of the legislative council. The legislative council shall pay the compensation for the legislative members. 

b. The initial incorporators shall establish, before August 1, 1996, a board of directors of the nonprofit corporation which consists of eight members representing the participants in the center. The board shall establish a competitive bidding procedure to select a vendor to provide the notification service, establish a procedure by which members of the center share the costs of the center on a fair, reasonable, and nondiscriminatory basis, and do all other things necessary to implement the purpose of the center. Any agreement between the center and a vendor for the notification service may be modified from time to time by the board, and any agreement shall be reviewed by the board at least once every three years, with an opportunity to receive new bids, if desired, by the board. An operator may submit a bid and be selected to contract to provide the notification center service. 

c. Members of the board and any of its agents are immune from any liability of any kind based on any acts or omissions in the course of the performance of responsibilities in an official capacity except for bodily injury arising out of accidents caused by or contributed to by the negligence of the board member or agent. 

d. The board shall aid the state's attorneys of the various counties in the enforcement of this chapter and the prosecution of any violations. The board may institute a civil action for an injunction to enjoin violations of this chapter without proof that anyone suffered actual damages. 

e. The notification center must be in operation by March 1, 1998. 


49-23-04. Excavation. 

1. Except in an emergency, an excavator shall contact the notification center and provide an excavation or location notice at least forty-eight hours before beginning any excavation, excluding Saturdays, Sundays, and holidays, unless otherwise agreed to between the excavator and operator. If an operator determines more time is necessary for location, the operator may request a twenty-four-hour extension of the excavation or location notice by notifying the notification center. The notification center shall notify the excavator of the extension. An excavation begins the first time excavation occurs in an area that was not previously identified by the excavator in an excavation notice. The notice must contain: 

a. The name, address, and telephone number of the person making the notification; 

b. The name, address, and telephone number of the excavator; 

c. The date and time when excavation is scheduled to begin; 

d. The depth of planned excavation; 

e. The type and extent of excavation being planned, including whether the excavation involves tunneling or horizontal boring; 

f. Whether the use of explosives is anticipated and any other information as may be required by the notification center; and 

g. The location of the excavation by any one or more of the following means: 

(1) A specific street address; 

(2) A reference to a platted lot number of record; or 

(3) A specific quarter section by section number, range, township, and county. In this case, the location shall be further described by coordinates measured in feet from the nearest one-fourth corner or section corner. 

2. The notification center shall: 

a. Provide a toll-free telephone number and assign an inquiry identification number to each excavation notice and retain a record of all excavation notices received for at least six years. 

b. Immediately transmit the information contained in an excavation notice to every operator that has an underground facility in the area of the proposed excavation. 

c. Inform the persons giving notice of an intent to engage in an excavation activity the names of participating operators of underground facilities to whom the notice will be given. d. Establish procedures for assuring positive response from the affected operator in all emergency excavation notices. 

3. a. An operator, within forty-eight hours, or any extension of that period, after receiving an excavation notice from the center, excluding Saturdays, Sundays, and holidays, unless otherwise agreed to between the excavator and operator, shall locate and mark or otherwise provide the approximate horizontal location of the underground facilities of the operator. 

b. For purposes of this section, the approximate horizontal location of the underground facilities is a strip of land two feet [60.96 centimeters] on either side of the underground facilities. This subdivision does not apply to an underground facility to convey water. 

c. When an operator cannot establish the exact location of the underground facility to convey water, the operator shall mark the location as accurately as possible and the excavator may proceed with caution. When excavation operations approach the estimated location of the underground facility to convey water, the exact location of the facility must be determined by safe and acceptable means. The uncovered facility must be supported and protected to prevent damage. 

d. Markers used to designate the approximate location of underground facilities must follow the current color code standard used by the American public works association. 

e. If the operator cannot complete marking of the excavation area before the excavation commencement time stated in the excavation notice, the operator shall promptly contact the excavator. 

f. After facilities are located by an operator, an excavator shall notify the notification center if: 

(1) The excavator postpones the excavation commencement time stated in the excavation notice by more than forty-eight hours, or any extension of that period, or cancels the excavation; 

(2) The markings have been obliterated or obscured; 

(3) Weather conditions have impeded visibility of the markings; 

(4) The site shows evidence of recent excavation; or 

(5) The excavator has other reason to believe the markings are incorrect or missing. 

g. An excavator may not use a location more than ten days, or any extension of that period, after the planned excavation date unless the excavator has made previous arrangements with the operators affected. 

h. If in the course of excavation the excavator is unable to locate the underground facility or discovers that the operator of the underground facility has incorrectly located the underground facility, the excavator shall promptly notify the operator or, if unknown, the one-call notification center. 

i. A facility owner, excavator, or other person may not present or presume that an underground facility is abandoned, or treat an underground facility as abandoned, unless the facility has been verified as abandoned by reference to installation records or by testing. The notification center shall establish a method of providing personnel from a facility owner qualified to safely inspect and verify whether a facility is abandoned or inactive if necessary. An inactive facility must be considered active for purposes of this section. 

4. If an excavation is being made in a time of emergency, all reasonable precautions must be taken to protect the underground facilities. In an emergency, the excavator shall give notification in compliance with this chapter, as soon as practical, that an emergency exists. As soon as practical, each operator shall provide all location information that is reasonably available to the excavator. 


49-23-05. Precautions to avoid damage. 
To avoid damage to and minimize interference with underground facilities in and near the construction area, an excavator shall: 

1. Maintain a clearance between an underground facility and the cutting edge or point of any mechanized equipment, considering the known limit of control of the cutting edge or point to avoid damage to the facility. 

2. Provide support in a manner approved by the operator for underground facilities in and near the construction area, including backfill operations to protect the facilities. Backfill must be of a material equal to or better in both quality and quantity to the existing backfill. 

3. Assume ownership of materials used to mark the facility and when possible remove all tangible marking materials used to mark the facility. 

4. Assume the cost of excavation to expose the facility unless otherwise indicated by owner of facility. 

5. Conduct the excavation in a careful and prudent manner. 

6. Properly manage spoil material to prevent shifting or falling material that could damage below ground facilities. 


49-23-06. Damage to facilities - Penalty. 

1. a. If any damage occurs to an underground facility or its protective covering, the excavator shall notify the operator as soon as reasonably possible. When the operator receives a damage notice, the operator shall dispatch, as soon as reasonably possible, personnel to the damage area to investigate. If the damage endangers life, health, or property, the excavator responsible for the work shall take immediate action to protect the public and property and to minimize the hazard until arrival of the operator's personnel or until emergency responders have arrived and taken charge of the damaged area. 

b. An excavator shall delay backfilling in the immediate area of the damaged underground facilities until the damage has been investigated by the operator, unless the operator authorizes otherwise. The repair of damage must be performed by the operator or by qualified personnel authorized by the operator. 

c. An excavator who knowingly damages an underground facility and who does not notify the operator as soon as reasonably possible or who backfills in violation of subdivision b is guilty of a class A misdemeanor. 

2. a. If an excavator damages an underground facility, the excavator is liable for all damages to the facilities and must reimburse the operator for the cost of repair and restoration, loss of product, and interruption of service occurring because of the damage or injury to the facilities, together with reasonable costs and expenses of suit, including reasonable attorney's fees. 

b. Reimbursement to the operator is not required if the damage to the underground facility was caused by the sole negligence of the operator or the operator failed to comply with sections 49-23-03 and 49-23-04. 

3. It is prima facie evidence of the excavator's negligence in a claim for relief if damage to the underground facilities of an operator resulted from excavation and the excavator failed to give an excavation notice under section 49-23-04 or provide support as required by section 49-23-05. 


49-23-07. Effect on local ordinances.
A person with a permit for excavation from the state or a local governmental unit is subject to this chapter. This chapter does not affect or impair local ordinances, charters, or other provisions of law requiring permits to be obtained before excavating.
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[ ONE-CALL UTILITY PROTECTION SERVICE ] 

As used in sections 3781.25 to 3781.32 of the Revised Code: 

(A) "Protection service" means a notification center, but not an owner of an individual utility, that exists for the purpose of receiving notice from persons that prepare plans and specifications for or that engage in excavation work, that distributes this information to its members and participants, and that is registered with the secretary of state and the public utilities commission of Ohio under division (F) of section 153.64 of the Revised Code on March 14, 1989. 

(B) "Underground utility facility" means any item buried or placed below the surface of the earth or submerged under water for use in connection with the storage or conveyance of water or sewage; electronic; telephonic; or telegraphic communications; television signals; electricity; crude oil; petroleum products; artificial or liquefied petroleum; natural gas; coal; steam; hot water; or other substances; except that it does not include private septic systems in a one family or two family dwelling not connected to any other system. 

(C) "Utility" means any owner of an underground utility facility, including any public authority as defined in section 153.64 of the Revised Code, that owns an underground utility facility, except the owners of the following types of real property with respect to any underground utility facility located on that property: 

(1) The owner of a single-family or two, three, or four unit residential dwelling; 

(2) The owner of an apartment complex; 

(3) The owner of a commercial or industrial building or complex of buildings, including but not limited to, factories and shopping centers; 

(4) The owner of a farm. 

(D) "Approximate location" means the site of the underground utility facility including the width of the underground utility facility plus eighteen inches on each side of the facility. 

(E) "Days excludes Saturdays, Sundays, and legal holidays as defined in section 1.14 of the Revised Code and "hours" excludes hours on Saturdays, Sundays, and legal holidays. 

(F) "Designer" means an engineer, architect, landscape architect, contractor, or other person who develops plans or designs for real property improvement or any other activity that will involve excavation. 

(G) "Developer" means the person for whom the excavation is made and who will own or be the lessee of any improvement that is the object of the excavation. 

(H) "Excavation" means the use of tools, powered equipment, or explosives to move earth, rock, or other materials in order to penetrate or bore or drill into the earth, or to demolish any structure whether or not it is intended that the demolition will disturb the earth. " Excavation" includes such agricultural operations as the installation of drain tile, but excludes agricultural operations such as tilling that do not penetrate the earth to a depth of more than twelve inches. "Excavation" excludes any activity by a governmental entity which does not penetrate the earth to a depth of more than twelve inches. "Excavation" excludes any underground mining operations that do not involve disturbance to the earth’s surface. 

(1) "Excavation site" means the area within which excavation will be performed. 

(J) "Excavator" means the contractor or other person who is responsible for making the excavation. 

(K) "Interstate gas pipeline" means an interstate gas pipeline subject to the "Natural Gas Pipeline Safety Act of 1968,11 82 Stat. 720, 49 U.S.C. 1671, as amended. 

(L) "Interstate hazardous liquids pipeline" means an interstate hazardous liquids pipeline subject to the "Hazardous Liquid Pipeline Safety Act of 1979," 93 Stat. 1003, 49 U.S.C. 2002, as amended. 

(M) "Special notification requirements" means requirements for notice to an owner of an interstate hazardous liquids pipeline or an interstate gas pipeline that must be made prior to commencing excavation and pursuant to the owner’s public safety program adopted under federal law. 

HISTORY: 142 v S 174 (Eff 3-14-89); 143 v S 264,Eff 7-2-90 

Cross References to Related Sections 
Notification procedures, RC 3781.28 

Responsibility for performance of duties, RC 3781.32 

3781.26 Participation in underground utility facilities protection service; publicizing importance; records. 
(A) Each utility that owns or operates underground utility facilities shall participate in and register the location of its underground utility facilities with a protection service that serves the area where the facilities are located. A utility may elect to participate in the service on a limited basis and if it does so, it shall register the location of its underground utility facilities only by identifying the municipal corporations, and outside the limits of a municipal corporation, the townships by county in which it has facilities. The service shall establish reasonable fees for limited basis participants. (B) Protection services, utilities, excavators, excavation equipment dealers, the public utilities commission of Ohio, the board of building standards, local law enforcement agencies, and fire departments should publicize the importance of ascertaining the location of underground utility facilities before excavating and the use of protection services to ascertain that information. 

© A protection service shall maintain records of notifications received from developers, designers, and excavators, and of its notifications made to utilities, developers, designers, and excavators, under sections 

3781.27 and 3781.28 of the Revised Code. The records of a protection service shall identify by reference number,the notifications it received regarding a proposed excavation site, the notifications it provided regarding a proposed excavation site, and the date and time of each notification. 

HISTORY: 142 v S 174. Eff 3-14-89. See provisions, 3, 4 of SB 264 (143 v-) following RC 3781.28. 

Cross References to Related Sections 

Definitions, RC 3781.25. 

Responsibility for performance of duties, RC 3781.32. 

Ohio Administrative Code 
Underground utility protection service registration. OAC 4901:1-1-02. 

3781.27 Developer to notify protection service of intended excavation; duties of utility and developer. 
Sections 3781.27 to 3781.32 do not apply to "public 

improvements" as defined in section 153.64 of the Revised 

Code 

(A) In order to ascertain the name of each utility with underground utility facilities located at the proposed excavation site and the types and approximate location of those facilities based on records of the utility, any developer who is planning a project. that will require excavation shall notify the protection service of the location of the proposed excavation site. 

(B) Except in the case of limited basis participants, the protection service shall provide notice of the proposed excavation to each participant in the service that has underground utility facilities in the area of the proposed excavation site. In the case of limited basis participants, the protection service shall notify the developer of the name of each limited basis participant with underground utility facilities within the municipal corporation or township and county of the proposed excavation site, and the developer shall contact the utility 

(C) Each utility that has any underground utility facilities in the area of the proposed excavation site shall notify the developer of the approximate locations and description of the utility’s underground utility facilities located at the proposed excavation site, or that the utility does not have any underground utility facilities at the site. The utility shall make this notification within ten days of receiving a notice under division (B) of this section or by a later date acceptable to the developer and the utility. In the case of an interstate hazardous liquids pipeline or an interstate gas pipeline, the utility also shall provide written notice to the developer of any special notification requirements. 

(D) The utility shall determine if any relocation, support, or removal, or protective steps beyond those described in divisions (A) to (D) of section 3781.30 of the Revised Code are required in order to prevent disturbance or interference with the underground utility facilities during excavation. The utility shall determine whether it will permit. the developer to make those adjustments, and, if the adjustments are to be made by the utility, a reasonable amount of time necessary to make those adjustments. 

(E)(1) Based on the information provided pursuant to division © of this section, the developer shall indicate the approximate locations of underground utility facilities either on or with the plans prepared for the project. The developer shall include with the plans the names, addresses, and telephone numbers of utilities with underground facilities at the excavation site, indicating which utilities are limited basis participants; the name and telephone number of the protection service; and any required adjustments as described in division (D) of this section, including reasonable time necessary for the utility to make those adjustments. In the case of an interstate hazardous liquids pipeline or an interstate gas pipeline, the developer also shall include any special notification requirements. 

(2)(a) Except as otherwise provided in division (E)(2)(b) of this section, the developer shall provide the plans to the excavator before excavation begins. If the developer does not prepare written plans or have any written plans prepared, he shall other wise provide the approximate locations, identifying information on the utilities, information on required adjustments, and any special notification requirements to the excavator before excavation begins. 

(b) When the developer is a utility, he shall provide either the plans or the approximate location, identifying information on the utilities, information on required adjustments, and any special notification requirements to the excavator before excavation begins. 

(3) The developer shall design the project taking into account the approximate location of existing underground utility facilities in order to prevent, as far as is practicable, disturbance or interference with those facilities. 

(4) When a project includes installation of new underground utility facilities, the developer shall attempt to design the installation so that at least a twelve inch clearance is provided between the facilities. No facility shall be installed with less than a twelve inch clearance unless the owners of existing facilities are notified prior to installation. 

(F) (1) This section does not apply in the case of a utility making emergency repair to its own underground utility facility. 

(2) This section does not apply in the case of the owner of the types of real property identified in divisions ©(1) to (4) of section 3781.25 of the Revised Code, unless the owner employs a designer to make written plans for work that will involve excavation. If the owner employs a designer, the designer shall contact the utility protection service and utilities that are limited basis participants in accordance with divisions (A) and (B) of this section, and shall include in or with the plans the information required under division (E) of this section. The owner shall provide that information to the excavator. 

HISTORY: 142 v S 174. Eff 3-14-89. 

see provisions 3, 4 of SS 264 (143 v -) following RC 3781.28. 

Cross Reference to Related Sections 

Definitions, RC 3781.25. 

Notification procedures, RC 3781.28. 

Records of Notification procedures to be maintained by protection service, RC 3781.26. 

Responsibility for performance of duties, RC 3781.32. 

3781.28 Excavator to notify service or pipeline owner; 
utility emergency repairs. 

(A) Except as otherwise provided in divisions ©, (D), (E), and (F) of this section, at least forty eight hours but not more than ten days before commencing excavation, the excavator shall notify the protection service of the location of the excavation site and the date on which the excavation is planned to commence. (B) On receipt of notice under division (A) of this section, the service shall provide to each utility with underground utility facilities located at the excavation site, notice of the proposed excavation, except that in the case of a limited basis participant in the service, the service shall notify the excavator of the name of each limited basis participant with underground utility facilities located in the municipal corporation or township and county of the proposed excavation site, and the excavator shall notify the limited basis participant of the proposed excavation at least forty eight hours but not more than ten days before commencing excavation. The excavator may make this notification by telephone. © in the case of an interstate hazardous liquids pipeline or interstate gas pipeline, the excavator shall comply with the special notice requirements of the public safety program of the owner of the pipeline as indicated in the plans or otherwise provided to the excavator in accordance with division (E) or (F)(2) of section 3781.27 of the Revised code. 

(D) if it has been determined pursuant to division (D) of section 3781.27 of the Revised Code that relocation, support, removal, or protective steps are necessary, the excavator shall provide earlier notice to the utility in order to provide the utility with reasonable time to coordinate making the adjustments with actual excavation. (E) if an excavation will cover a large area and will progress from one area to the next over a period of time, the excavator shall provide notice of excavation for segments of the excavation as the excavation progresses in order to coordinate the marking of approximate locations with actual excavation. 

(F) (1) in the case of a utility that is making an emergency repair to its own underground utility system or a governmental entity making an underground emergency repair to traffic control devices, as defined in section 4511.01 of the Revised Code, used on any street or highway under the entity’s jurisdiction, the utility or governmental entity shall notify the protection service and each limited basis participant of the excavation site. This notice need not occur before commencing excavation. 

(2) in the case of an excavation at the site of real property of the type described in divisions ©(1) to (4) of section 3781.25 of the Revised Code; 

(a) If the owner of the property is the excavator, this section does not apply unless the excavation is planned for an area where a utility easement is located or a public right-of-way; 

(b) if the owner of the property employs an excavator, the excavator shall comply with the requirements of this section. If the owner did not employ a designer to make written plans, the excavator shall provide the notice required under this section to the protection service and to each utility that is a limited basis participant in the protection service that has underground utility facilities within the municipal corporation or township and county of the excavation site, as indicated by the protection service. 

HISTORY: 142 v S 174(Eff 3-14-89); 143 v S 264.Eff 7-2-90 

The provisions of 3, 4 of SB 264(143 v-) read as 

follows: Section 3. The versions of sections 3781.26, 

3781.27, and 3781.28 of the Revised Code as amended by Sections 2, 3, and 4 of Sub. S.B. 174 of the 117 th General Assembly that are to be effective on January 1,1991, are hereby repealed. Section 4. It is the intent of this act to prevent the amendment of sections 3781.26, 3781.27, and 3781.28 of the Revised Code by Sections 2, 3, and 4 of Sub. S.B. 174 of the 117 th General Assembly that was to have taken effect on January 1, 1991. 

Cross References to Related Sections Definitions, RC 3781.25. Exceptions, RC 3781.27. 

Records of notifications to be maintained by protection service, RC 3781.26. 

Responsibility for performance of duties, RC 3781.32. 

Utility shall locate and mark underground utility 

facilities within forty eight hours, RC 3781.29. 

3781.29 Utility to mark location of facilities or give notice of no facilities at site. 
(A)(1) Except as otherwise provided in division.(A)(2) of 

this section, within forty eight hours of receiving notice under section 3781.28 of the Revised Code, each utility shall locate and mark the approximate location of its underground utility facilities at the excavation site. If a utility does not mark its underground utility facilities or contact the excavator within forty eight hours of receiving notice under section 3781.28 of the Revised Code, the utility is deemed to have given notice that it does not have any facilities at the excavation site if the utility cannot accurately mark the approximate location, the utility shall mark the approximate location to the best of its ability, notify the excavator that the markings may not be accurate, and provide additional guidance to the excavator in locating the facilities as needed during the excavation. (2) In the case of an interstate hazardous liquids pipeline or an interstate gas pipeline, the owner of the pipeline shall locate and mark the approximate location of its pipeline within the time frame established in the public safety program of the owner. 

(B) Unless a facility actually is uncovered or probed by the utility, any indications of the depth of the facility shall be treated as estimates. 

© A utility shall mark the approximate location of its underground facilities using the following color codes: 

Type of Underground Utility Facility Color 

Electric power transmission and distribution Safety red 

Gas transmission and distribution High visibility safety yellow 

Oil transmission and distribution High visibility safety yellow 

Dangerous materials, product lines, and steam lines High visibility safety yellow 

Telephone and telegraph systems Safety alert orange 

Police and fire communications Safety alert orange 

Cable television Safety alert orange 

Water systems Safety precaution blue 

Slurry systems Safety precaution blue 

Sewer lines Safety green. 

(D) Proposed construction or excavation markings shall be made in white. 

  

HISTORY: 142 v S 174(Eff 3-14-89);143 v S 264.Eff 7-2-90 
Cross References to Related Sections 

Definitions, RC 3781.25 

Exceptions, RC 3781-27 

Responsibility for performance of duties, RC 3781.32 Utility may request prior notice of actual commencement of excavation, RC 3781.31. 

3781.30 Duties during excavation 

When making excavations, the excavator shall do all of the following: 

(A) Maintain reasonable clearance between any underground facility and the cutting edge or point of powered equipment; 

(B) Protect and preserve the markings of approximate locations of underground utility facilities until those 

markings are no longer required for proper and safe 

excavations; 

© When approaching underground utility facilities while excavating with powered equipment, require an individual other than the equipment operator, to look for any sign of the underground utility facility; 

(D) Conduct the excavation in the vicinity of the 

underground utility facility in a careful and prudent manner, excavating by hand, if necessary, to determine the precise location of the facility and to prevent damage; 

(E) As soon as any damage is discovered, including 

gouges, dents, or breaks to coatings, cable sheathes, and cathodic protection anodes or wiring, report the type and location of the damage to the utility and permit the utility a reasonable amount of time to make necessary repairs; 

(F) Immediately report to the utility and, if necessary, to the appropriate law enforcement agencies and fire departments, any damage to an underground utility facility that results in escaping flammable, corrosive, explosive, or toxic liquids or gas, and take reasonable appropriate actions needed to protect persons or property and to minimize safety hazards until those agencies and departments and the utility arrive at the scene. 

HISTORY: 142 v S 174.Eff 3-14-89 

Cross References to Related ions 

Definitions, RC 3781.25. 

Exceptions, RC 3781-27. 

Responsibility for performance of duties, RC 3781.32. 

  

3781.31 Notice of actual commencement of excavation or of removal of markings. 
(A) When a utility marks the approximate location of its underground utility facilities in accordance with division (A) of section 3781.29 of the Revised Code, the utility may request that the excavator provide prior notice to the utility of the actual commencement of the excavation. An excavator that receives a request for notice under this division shall provide the notice to the utility at least twenty four hours prior to the commencement of excavation. The excavator may make this notice by telephone. 

(B) if the markings of approximate locations made under section 3781.29 of the Revised Code are destroyed or removed before excavation is completed, the excavator shall notify the utility that the markings have been destroyed or removed, and the utility shall remark the approximate locations within forty eight hours of the notice. 

HISTORY: 142 v S 174. Eff 3-14-89. 

Cross References to Related Sections 

Definitions, RC 3781.25. 

Exceptions, RC 3781-27. 

Responsibility for performance of duties, RC 3781.32. 

3781.32 Facilities within right-of-way; developers duties nondelegable; relocation of facilities. 

(A) Any connections or tie-ins to existing utility services within a public right-of-way shall comply with permit requirements of the public agency that has jurisdiction over the right-of-way. 

(B) A developer shall not require, as a condition for entering into a contract for a project that will require excavation, that responsibility for performance of duties imposed under sections 3781-25 to 3781.32 of the Revised Code shall be assumed by a person other than the person on whom those duties are imposed under those sections. This division does not prohibit a utility from entering into any contract for the performance of duties that are imposed on a utility under those sections. © Nothing in sections 3728-25 to 3728.32 of the Revised Code shall be construed to require a utility to relocate its underground utility facilities located at an excavation site. 

HISTORY: 142 v S 174. Eff 3-14-89. 

So in enrolled bill. Was 3781.25 to 3781.32 intended? 

Cross References to Related Sections 

Definitions, RC 3781.25. 

Exceptions, RC 3781.27. 

3781.51 to 3781.53 Repealed, 140 v S 282, 2 ERC 3785.01 to 

3785.03. 134 v H 1172; RC 3781.51 to 3781.53, 135 v H 186). 

Eff 7-4-84. 

These sections concerned safety glazing materials. 

3781.99 Penalty 

Whoever violates division (G) of section 
3781.11I[3781.11.1] of the Revised Code shall be issued a 

warning for a first offense; on each subsequent offense the 

person shall be fined twenty five dollars for each parking 

location that is not properly marked or whose markings are not properly maintained. 

HISTORY: 144 v H 73. Eff 9-25-91 

LEGAL ENCYCLOPEDIAS AND AJR 
OJur 2d: 36, Mechanics’ Liens 192; 45, Public Works and 

Contracts 120; 48, Schools 206; 49, State of Ohio 23 

153.64 Underground utility facilities; identification before 

construction of public improvement 

(A) As used in this section: 

(1) "Public improvement" means any construction, reconstruction, improvement, enlargement, alteration, or repair of a building, highway, drainage system, water system, road, street, alley, sewer, ditch, sewage disposal plant, water works, and all other structures or works of any nature by a public authority. (2) "Public authority" includes the state, or a county, township, municipal corporation, school district, or other political subdivision, or any public agency, authority, board, commission, instrumentality, or special district of or in the state or a county, township, municipal corporation, school district, or other political subdivision. 

(3) "Underground utility facilities" include any item buried or placed below ground or submerged under water for use in connection with the storage or conveyance of water or sewage; or electronic telephonic, or telegraphic communications; electricity; electric energy; petroleum products; manufactured, mixed, or natural gas; synthetic or liquefied natural gas; propane gas; or other substances. 

"Underground utility facilities" includes, but is not limited to, all operational underground pipes, sewers, tubing, conduits, cables, valves, lines, wires, manholes, and attachments, whether owned by any public or private or profit or nonprofit persons firm, partnership, company, corporation, joint stock association, joint venture, or voluntary association, wherever organized or incorporated except for a private septic system in a single or double family dwelling utilized only for that dwelling and not connected to any other system. (4) "Underground utility protection service" means a notification center not an owner of an underground utility facility [sic], existing for the purpose of receiving notice from public authorities and from other persons that plan to prepare plans and specifications for, or engage in, public improvements involving digging, blasting, excavating, or other underground construction activities and distributing this information to its members. "Registered underground utility protection service" means an underground utility protection service registered with the secretary of state and the public utilities commission of Ohio pursuant to division (F) of this section. 

(5) "Owner of underground utility facility" does not include telephone companies classified as medium or small under rule 4901-7-01 of the Ohio Administrative Code, owners of pipelines that conduct liquid petroleum products, or cable television companies as defined in division (B) of section 505.90 of the Revised Code to the extent that it requires membership in an underground utility protection service. 

(6) "Construction area" means the area delineated on the plans and specifications for the public improvement within which the work provided for in the contract will be performed. 

(B) In any public improvement which may involve underground utility facilities, the public authority shall, prior to preparing plans and specifications, contact the registered underground utility protection services and the owners of underground utility facilities that are not members of a registered underground utility protection service for the existence and location of all underground utility facilities within the construction area. The public authority shall include, in the plans and specifications for such improvement, the identity and location of the existing underground utility facilities located in the construction area as provided to the public authority by the owner of the underground utility facility and the name, address, and telephone number of each owner of any underground utility facilities in the construction area that does not subscribe to a registered underground utility protection service. Any anticipated temporary or permanent relocation of underground utility facilities deemed necessary by the public authority shall be negotiated or arranged by the public authority with the owners of the underground utility facilities prior to the start of construction. If a temporary or permanent relocation of utility facilities is necessary, the owner of the underground utility facility shall be given a reasonable time to move such utility facilities unless the contractor to whom the contract for a public improvement is awarded agrees with the owner of the underground utility facility to coordinate relocation with construction operations. The public authority shall, within ten calendar days after award of a contract for a public improvement, notify in writing all owners of underground utility facilities known to be located in the construction area of the public improvement of the name and address of the contractor to whom the contract for the public improvement was awarded. Where notice is given in writing by certified mail, the return receipt, signed by any person to whom the notice is delivered, shall be conclusive proof of notice. 

© The contractor to whom a contract for a public improvement is awarded shall, at least two working days, excluding Saturdays, Sundays, and legal holidays, prior to commencing construction operations in the construction area which may involve underground utility facilities, cause notice to be given to the registered underground utility protection services and the owners of underground utility facilities shown on the plans and specifications who are not members of a registered underground utility protection service, in writing, by telephone, or in person. Where notice is given in writing by certified mail, the return receipt, signed by any person to whom the notice is delivered, shall be conclusive proof of notice. The owner of the underground utility facility shall, within forty eight hours, excluding Saturdays Sundays, and legal holidays, after notice is received, stake, mark, or otherwise designate the location of the underground utility facilities in the construction area in such a manner as to indicate their course together with the approximate depth at which they were installed. The marking or locating shall be coordinated to stay approximately two days ahead of the planned construction. (D) If the public authority fails to comply with the requirements of division (B) of this section, and the contractor to whom the work is awarded complies with the requirements of division © of this section, and the contractor encounters underground utility facilities in the construction area that would have been shown on the plans and specifications for such improvement had the registered underground utility protection service or owner of the underground utility facility who is not a member of a registered underground utility protection service whose name, address, and telephone number is provided by the public authority been contacted, then the contractor, upon notification to the public authority, is entitled to an increase to the contract price for any additional work that must be undertaken or additional time that will be required and is entitled to an extension of the completion date of the contract for the period of time of any delays to the construction of the public improvement. 

In the event of a dispute as to the application of this section, procedures may be commenced under the applicable terms of the construction contract, or if the contract contains no provisions for final resolution of the dispute, pursuant to the procedures for arbitration in Chapter 2711. of the Revised Code. 

This section does not affect rights between the contractors and the public authority for any increase in contract price or additional time to perform the contract when the public authority complies with division (B) of this section. 

Any public authority who complies with the requirements of division (B) of this section and any contractor who complies with the requirements of division © of this section shall not be responsible to the owner of the underground utility facility if underground utility lines are encountered not as marked in accordance with the provisions of division © of this section by the owner of the underground utility facility, unless the contractor has actual notice of the underground utility facility. Except as noted in this division, this section does not affect rights between the contractor and the owner of the underground utility facility for failure to mark or erroneously marking utility lines. The public authority shall not make as a requirement of any contract for public improvement. any change in responsibilities between the public authority and the owners of the underground utility facilities in connection with damage, injury, or loss to any property in connection with underground utility facilities. 

The contractor shall alert immediately the occupants of nearby premises as to any emergency that he may create or discover at or near such premises. The contractor shall report immediately to the owner or operator of the underground facility any break or leak on its lines or any dent, gouge, groove, or other damage to such lines or to their coating or cathodic protection, made or discovered in the course of their excavation. 

(E) This section does not affect rights between the public authority and the owners of the underground utility facilities for responsibility for costs involving removal, relocation, or protection of existing underground utility facilities, or for costs for delays occasioned thereby. 

(F) An underground utility protection service shall register with the secretary of state and the public utilities commission of Ohio, identifying [sic] its name, address, telephone number, membership, and other pertinent information. The secretary of state and commission shall establish procedures for accepting such registrations and providing information about registrants to public authorities on request. 

HISTORY: 1982 H 538, eff. 7-26-82 

PRACTICE AND STUDY AIDS 
Baldwin’s Ohio Township Law, Text 43.03, 67.01 

LEGAL ENCYCLOPEDIAS AND ALR 
OJur 2d: 52, Telegraphs and Telephones 46 
153.99 Penalty 

(A) Whoever violates section 153.58 of the Revised Code shall be fined not more than one thousand dollars. 

HISTORY: 1953 H 1, eff. 10-1-53 

OKLAHOMA

	§ 142.1. Short title This act shall be known and may be cited as the “Oklahoma Underground Facilities Damage Prevention Act.”
Laws 1981, c. 94, § 1, eff Jan. 1, 1982.
§ 142.2. Definitions 
As used in this act:
  

	1.
	“Certified project” means a project where the public agency responsible for the public project, as part of its procedure, certifies that the project right-of-way is free and clear of underground facilities or wherein the public agency responsible for such project, as part of its procedure, notifies all persons determined by the public agency to have underground facilities located within the construction right-of-way and certifies that all known underground facilities are duly located or noted on the engineering drawings for the project;
  

	2.
	“Damage” means any impact upon or removal of support from an underground facility as a result of explosion, excavation or demolition which according to the operating practices of the operator of the underground facilities would necessitate the repair thereof,
  

	3.
	“Demolish” means to wreck, raze, render, move or remove a structure by means of any equipment or explosive,
  

	4.
	“Demolition” means the act or operation of demolishing a structure;
  

	5.
	“Excavate” means to dig, compress or remove earth, rock or other materials in or on the ground by use of mechanized equipment or blasting, including, but not necessarily limited to, augering, boring, backfilling, drilling, grading, pile driving, plowing in, pulling in, trenching, tunneling and plowing; provided, however, that neither (a) the moving of earth by tools manipulated only by human or animal power, nor (b) any form of cultivation for agricultural purposes, nor any augering, dozing by noncommercial dozer operators or digging for postholes, farm ponds, land clearing or other normal agricultural purposes, nor (c) routine maintenance, nor (d) work by a public agency or its contractors on a preengineered project, nor (e) work on a certified project, nor (f) work on a permitted project, nor (g) the opening of a grave in a cemetery, nor (h) a solid waste disposal site which is a preengineered project, nor (i) any individual excavating on his own property and who is not in the excavating business for hire, shall be deemed excavation;
  

	6.
	“Excavation” means the act or operation of excavating;
  

	7.
	“Excavator” means a person or public agency that intends to excavate or demolish within the State of Oklahoma;
  

	8.
	“Notification center” means a center operated by an organiza-tion which has as one of its purposes to receive notification of planned excavation and demolition in a specified area from excavators, and to disseminate such notification of planned excavation or demolition to operators who are members and participants;
  

	9.
	“Operator” shall mean and include any person or public agency owning or operating underground facilities; except private underground facilities not used to service the public, which serve residential or rural customers one or more of whom is the owner of such facilities;
  

	10.
	“Permitted project” means a project where a permit for the work to be performed must be issued by a state or federal agency and, as a prerequisite to receiving such permit, the applicant must locate all underground facilities in the area of the work and in the vicinity of any blasting and notify each owner of such underground facilities;
  

	11.
	“Person” includes any individual, partnership, corporation, association, cooperative, trust or other entity, including a person engaged as a contractor by a public agency, but not including a public agency;
  

	12.
	“Preengineered project” means a public project wherein the public agency responsible for such project, as part of its engineering and contract procedures, holds a meeting prior to the commencement of any construction work on such project in which all persons, determine by the public agency to have underground facilities located within the construction area of the project, are invited to attend and given an opportunity to verify or inform the public agency of the location of their underground facilities, if any, within the construction area and where the location of all known underground facilities are duly located or noted on the engineering drawing and specifications for the project;
  

	13.
	“Public agency” means the state or any board, commission or agency of the state, and any city, town, county, subdivision thereof or other governmental entity;
  

	14.
	“Routine maintenance” means the grading of roads and barrow or drainage ditches, the removal and replacement of pavement, including excavation relating thereto and the installation and maintenance of drainage and bridge facilities, signs, guardrails, and electrical and communications facilities in or on the public rights-of-way by a public agency; and
  

	15.
	“Underground facility” means any underground line, facility, system and appurtenances thereto, for producing, storing, conveying, transmitting or distributing communication, electricity, power, light, heat, gas, oil, petroleum products, water (including storm water), steam, sewage and other commodi-ties.
  

	Laws 1981, c. 94, § 2, eff. Jan. 1, 1982.
 
§ 142.3. Filing of notice – Participation in one-call notification center
  

	A.
	Unless an operator is a member of or participant in a notifi-cation center which has filed a statement with the county clerk, pursuant to Section 142.10 of this title, all operators having underground facilities within a county shall have on file with the county clerk in such county a notice that such operator has underground facilities located within the county and the address and telephone number of the person or persons from whom informa-tion about such underground facilities may be obtained.
  

	B.
	All operators of underground facilities that are subject to the Hazardous Liquid Transportation System Safety Act 1 and all operators of natural gas pipelines subject to the jurisdiction of the Oklahoma Corporation Commission shall participate in a statewide one-call notification center whether or not they have filed with the county clerks of the counties in which they have facilities.
  

	Amended by Laws 1992, c. 25, § 1, emerg. eff March 30, 1992.
 
1 Section 47.1 et seq. of title 52. 
 
§ 142.4. Filing fees
   

	A.
	The county clerk shall charge and collect fees from operators filing notices pursuant to Section 3 of this act 1 and notification centers filing statements pursuant to subsection E of Section 10 2 below, except public agencies, as follows:
 
1.

Upon the initial filing of a notice or statement, a fee of One Hundred Dollars ($100.00); and
  

2.

Annually thereafter a fee of One Hundred Dollars ($100.00).
  

 

a.

This fee shall be due and payable on January 1 of each year, money to go into county general fund. 

 

b.

Failure to pay such fee on or before February 1 of such year shall result in the filing being void and the county clerk shall remove such operator or notification center from the list of operators and notification centers having underground facilities in the county.

 

c.

Such operator or notification center may thereafter file again pursuant to this act, but only upon payment to the county clerk of the above-specified initial filing fee and an additional late filing fee of Fifty Dollars ($50.00).

   

	B.
	The county clerk shall maintain a current list of all operators and notification centers on file pursuant to this act and shall make copies of such list available upon payment of the appropriate statutory fees.
  

	Laws 1981, c. 94, § 4, eff Jan. 1, 1982.
  
1 Section 142.3 of this title.
2 Section 142. 10 of this title. 
 
§ 142.5. Certain excavations, demolitions and explosions requirements near certain facilities
No excavator shall demolish a structure, discharge an explosive or commence to excavate in a highway, street, alley or other public ground or way, a private easement, or on or near the location of the facilities of an operator without first complying with the require-ments of this act.
 
Laws 1981, c. 94, § 5, eff Jan. 1, 1982.
 
§ 142.6. Notice of proposed demolition, explosion or excavation – Marking or providing location of facilities – Emergencies
  

	A.
	Before an excavator shall demolish a structure, discharge any explosive or commence to excavate in a highway, street, alley or other public ground or way, on or near the location of an operator’s underground facilities, or a private easement, such excavator shall first notify all operators in the county who have on file with the country clerk a notice pursuant to Section 3 of this act 1 , and all notification centers who have on file with the county clerk a statement pursuant to Section 10 of this act 2 , to determine whether any operators have underground facilities in or near the proposed area of excavation or demolition; except that when an excavator has knowledge that an operator does not have underground facilities within the area of the proposed excavation such excavator need not notify such operator of the proposed excavation; provided however, that such excavator shall be responsible for damage to the underground facilities of an operator that was not so notified. Such notice shall be given no more than ten (10) days nor less than forty-eight (48) hours, excluding Saturdays, Sundays and legal holidays, prior to the commencement of the excavation or demolition.
  

	B.
	Each operator served with notice in accordance with subsection A above either directly or by notice to a notification center of which such operator is a member or participant, shall, within forty-eight (48) hours after receipt thereof, excluding Saturdays, Sundays and legal holidays, unless otherwise agreed to between the excavator and operator, locate and mark or otherwise provide the approximate location of the underground facilities of the operator in such a manner as to enable the excavator to employ hand-dug test holes to determine the precise location of the underground facilities in advance of excavation; provided however, that the operators of a municipally owned water, sewage and communication facility need only notify the excavator within the prescribed period that they have facilities located in or near the proposed area of excavation or demolition, the type of facilities and their approximate location, if known. For the purpose of this act, the approximate location of the underground facilities shall be defined as a strip of land two (2) feet on either side of such underground facilities. Whenever an operator is served with notice of an excavation or demolition and determines that he does not have underground facilities located within the proposed area of excavation or demolition, the operator shall communicate this information to the excavator originating the notice prior to the commencement of such excavation or demolition.
  

	C.
	The only exception to subsection A of this section shall be when an emergency exists that endangers life, health or property. Under theses conditions, excavation operations may begin immediately, providing reasonable precautions are taken to protect underground facilities. All operators of underground facilities within the area of the emergency must be notified promptly when an emergency requires excavation prior to the location of the underground facilities being marked.
  

	D.
	Every notice given by an excavator to an operator pursuant to this section or to a notification center pursuant to Section 10 of this act, shall contain at least the following information:
 
1. The name of the individual serving such notice; 
2. The location of the proposed area of excavation or demolition;
3. The names, address and telephone number of the excavator or excavator’s company; 
4. The excavator’s field telephone number, if one is available; 
5. The type and the extent of the proposed work; 
6. Whether or not the discharging of explosives is anticipated; and 
7. The date and time when work is to begin. 
  

	E.
	In marking the approximate location of underground facilities, an operator shall follow the standard color coding described herein:
 
Operator and 
Type of Product 
Specific Group
Identifying Color
Electric Power Distribution & Transmission

Safety Red

Municipal Electric Systems

Safety Red

Gas Distribution & Transmission

High Visibility Safety Yellow

Oil Distribution & Transmission

High Visibility Safety Yellow

Dangerous Materials, Product & Steam Lines

High Visibility Safety Yellow

Telephone & Telegraph Systems

Safety Alert Orange

Police & Fire Communications

Safety Alert Orange

Cable Television

Safety Alert Orange

Water Systems

Safety Precaution Blue

Slurry Systems

Safety Precaution Blue

Sewer Systems

Safety Green

    

	Laws 1981, c. 94, § 6, eff Jan. 1, 1982.
  
1 Section 142.3 of this title. 
2 Section 142. 10 of this title.
 
§ 142.7. Use of powered or mechanized equipment – Exemptions
  

	A.
	Except as provided in subsection B of this section, powered or mechanized equipment shall not be used directly over marked routes of underground facilities until the precise location of the underground facilities has been determined by the excavator, and then only after the facilities have been exposed and properly protected to avoid damage to them. If the precise location of the underground facilities cannot be determined by the excavator, the operator thereof shall be notified by the excavator so that the operator can determine the precise location of the underground facilities prior to continuing excavation or demolition.
  

	B.
	The only exception to the prohibition of the use of powered or mechanized equipment directly over marked routes of underground facilities shall be for the removal of pavement or masonry, and then only to the depth of such pavement or masonry.
  

	Laws 1981, c. 94, § 7, eff Jan. 1, 1982.
 
§ 142.8. Additional notice required
In addition to the notice required by Section 6 of this act, whenever the demolition of a structure is proposed, operators in the county who have a notice on file with the county clerk pursuant to Section 3 of this act 1 and all notification centers who have a notice on file with the county clerk pursuant to Section 10 of this act 2 shall be given at least sixty (60) days’ notice of the proposed demolition before the demolition work begins unless a public agency determines that such structure endangers the public health or safety, then the public agency may, in the manner provided by law, order the immediate demolition of such structure.
 
Laws 1981, c. 94, § 8, eff. Jan. 1, 1982.
 
1 Section 142.3 of this title.
2 Section 142. 10 of this title.
 
§ 142.9 Damage to underground facilities 
  

	A.
	When any damage occurs to an underground facility or its protective covering, the operator thereof shall be notified immediately by the excavator who caused the damage.
  

	Added by Laws 1992, c. 369, § 1, eff Sept. 1, 1992. 
 
1 O.S.L. 1992, c. 369, eff. September 1, 1992. 
2 Section 142. 1 et seq. of this title. 
3 Section 1324.1 et seq. of title 82.
 
Section 2 of Laws 1992, c. 369 provides for an effective date. 
  

	B.
	Upon receiving notice of such damage, the operator shall promptly dispatch personnel to the location to effect temporary or permanent repairs.
  

	C.
	Should damage occur that endangers life, health or property, the excavator responsible for the work shall keep all sources of ignition away from the damaged area and shall take immediate action to protect the public and property and to minimize the hazard until arrival of the operator’s personnel or until the appropriate police or fire officials shall have arrived and taken charge of the damaged area.
  

	D.
	An excavator shall delay any backfilling in the immediate area of the damaged underground facilities until the damage has been repaired, unless the operator authorizes otherwise. The repair of such damage must be performed by the operator or by qualified personnel authorized by the operator.
  

	§ 142.9a. Damage to underground facilities – Liability
  

	
	On and after the effective date of this act 1 , any excavator except for public agencies who fails to comply with the Underground Facilities Damage Prevention Act 2 and who damages an underground facility owned or operated by a nonprofit rural water corporation organized pursuant to Section 863 of Title 18 of the Oklahoma Statues or a rural water district organized pursuant to the Rural Water, Sewer, Gas, and Solid Waste Management Districts Act 3 shall be liable for the underground damage to and responsible for the repair of such facilities. On and after the effective date of this act, any new underground facilities shall contain materials capable of being detected so that the facilities can be accurately located.
  

	Laws 1981, c. 94, § 9, eff Jan. 1, 1982.
 
§ 142.10. Notification Centers
  

	A.
	This act recognizes the value of and encourages and authorizes the establishment of notification centers.
  

	B.
	Two or more operators may establish a notification center.
  

	C.
	Upon the establishment of a notification center and compliance with subsection E of this section, notification, as required by Section 6 of this act 1 to the operators who are members of or participants in the notification center, shall be given by notifying the notification center by telephone or other acceptable means of communication, the content of such notification to conform to Section 6 of this act.
  

	D.
	All operators who have underground facilities within the defined geographical boundary of a notification center shall be afforded the opportunity to become a member of the notification center on the same terms as the original members. Others may participate as nonmembers on such terms and conditions as the members deem appropriate.
  

	4 Okla. Stats. ’91 – 24
  

	E.
	The management of a notification center shall file with the county clerk of each county, within which the notification center operates, a statement that the notification center is serving the respective county, a list of the operators in the county who are members or participants in the notification center and the telephone number and mailing address of the notification center.
  

	F.
	A suitable record shall be maintained by the notification center to document the receipt of the notices from excavators as required by this act.
  

	Laws 1981, c. 94, § 10, eff Jan. 1, 1982. 
 
1 Section 142.6 of this title.
 
§ 142.11. Exemptions
Notwithstanding anything which may be contained in this act to the contrary, public agencies and their contractors engaged in work within the public right-of-way which work is a preengineered project, certified project or routine maintenance shall be exempt from the provisions of this act 1 .
 
Laws 1981, c. 94, § 11, eff. Jan. 1, 1982; Laws 1986, c. 114, § 1, eff. Nov. 1, 1986.
 
1 Section 142.1 et seq. of this title. 
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BILL NO. 2777 By: Adkins of the House

and

Easley of the Senate

———an Act relating to telecommunications; amending 63
0.8. 2001, Sections 142.2 and 142.9a, which relate to
the Oklahoma Underground Facilities Damage Prevention
Act; modifying definitions; updating statutory
references; making an excavator liable for damages to
underground facilities; authorizing the enjoinment of
an excavator for certain willful and repeated acts;
providing an effective date; and declaring an
emergency. —

BE IT ENACTED BY THE PEOPLE OF THE STATE-OF- OKLAHOMA: 0t

SECTION 1. AMENDATORY 63 0.8. 2001, Section 142.2, is
amended to read as follows: '

Section 142.2 As used in the Oklahoma Underground Facilities
Damage Prevention Act:

1. 'Certified project" means a project where the public agency
responsible for the public project, as part of its procedure,
certifies that the project right-of-way is free and clear of
underground facilities or wherein the public agency responsible for
such project, as part of its procedure, motifies all persons
determined by the public agency to have underground facilities
located within the construction right-of-way and certifies that all
known underground facilities are duly located or moted on the
engineering drawings for the project;

2. "Damage" means any impact upon or removal of support from a
underground facility as a result of explosion, excavation or
demolition which according to the operating practices of the
perator of the underground facilities would necessitate the repair
chereof;

3. 'Demolish' means to wreck, raze, render, move or remove a
structure by means of any equipment or explosive;

4. "Demolition" means the act or operation of demolishing a
structure;

5. "Excavate" means to dig, compress or remove earth, rock or
ther materials in or on the ground by use of mechanized equipment
or blasting, including, but not necessarily limited to, augering,
oring, backfilling, drilling, grading, pile driving, plowing in,




[image: image163.png]pHu-ting An, trenching, tunneling and plowing; provided, however,
that neither:

a.  the moving of earth by tools manipulated only by human
or animal power, nor

b.  any form of cultivation for agricultural purposes, nor
any augering, dozing by noncommercial dozer operators
or digging for postholes, farm ponds, land clearing or
other normal agricultural purposes, nor

c.  routine maintenance, nor

d.  work by a public agency or its contractors on a
preengineered project, nor

e. work on a certified project, nor
£.  work on a permitted project, nor
9.  the opening of a grave in a cemetery, nor

h.  a solid waste disposal site which is a preengineered
project, nor

i. any individual excavating on his own property and who
is-not in the excavating business for hire,

shall be deemed excavation;

6. "Excavation" means the act or operation of excavating,

7. "Excavator" means a person or public agency that intends to
excavate or demolish within the State of Oklahoma;

8. "Notification center" means a center operated by an
organization which has as one of its purposes to receive
notification of planned excavation and demolition in a specified
area from excavators, and to disseminate such notification of
planned excavation or demolition to operators who are members and
participants;

9. "Operator' shall mean and include any person or public
Agency owning or operating underground facilities; except private
underground facilities not used to service the public, which serve
residential or rural customers one or more of whom is the owner of
such facilities;

10. "Permitted project" means a project where a permit for the

rork to be performed must be issued by a state or federal agency

nd, as a prerequisite to receiving such permit, the applicant must

locate all underground facilities in the area of the work and, in the

icinity of any blasting and notify each owner of such underground
cilities;

11. "Person' includes any individual, partnership, corporation,
ssociation, cooperative, trust or other entity, including a person
ngaged as a contractor by a public agency, but not including a
ublic agency;
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[image: image164.png]12. "Preengineered project” means a public project wherein the
public agency responsible for such project, as part of its
engineering and contract procedures, holds a meeting prior to the
commencement of any conmstruction work on such project in which all
persons, determined by the public agency to have underground
facilities located within the construction area of the project, are
invited to attend and given an opportunity to verify or inform the
public agency of the location of their underground facilities, if
any, within the construction area and where the location of all
known underground facilities are duly located or noted on the
engineering drawing and specifications for the project;

13. "Public agency" means the state or any board, commission o
agency of the state, and any city, town, county, subdivision thereo:
or other governmental entity;

14. "Routine maintenance" means the grading of roads and barroy
or drainage ditches, the removal and replacement of pavement,
including excavation relating thereto and the imstallation and
maintenance of drainage and bridge facilities, signs, guardrails,
and electrical and communications facilities in or on the public
rights-of-way by a public agency; and

15. "Underground facility" means any underground line, cable
facility, system and appurtenances thereto, for producing, storing,
conveying, tramsmitting or distributing communication (including
voice, video, or data information), electricity, power, light, heat,
gas, oil, petroleum products, water (including storm water), steam,
sevage and other commodities.

SECTION 2. AMENDATORY 63 0.S. 2001, Section 142.9a, is
amended to read as follows:

Section 142.%a vk i aieac iy
A._Any excavator except for public agencies who fails to comply
with the Oklahoma Underground Facilities Damage Prevention Act and
who damages an underground facility owned or operated by a nomprofit
rural water corporation organized pursuant to Section 863 of Title
18 of the Oklahoma Statutes or a rural water district organized
pursuant to the Rural Water, Sewer, Gas, and Solid Waste Management
Districts Act shall be liable for the underground damage to and
responsible for the repair of such facilities. On—andafter—the
effeetive dateof this—act,—any Any new underground facilities
installed on and after September 1, 1992, shall contain materials
capable of being detected so that the facilities can be accurately
located.

B. Any excavator who damages or cuts an underground facility,
as a result of negligently failing to comply with the provisions of
the Oklahoma Underground Facilities Damage Prevention Act or as a
result of failing to take measures for the protection of an

underground facility shall be liable to the operator of the

underground facility for the repair of the damaged underground
facility.

C. Except for public agencies and their contractors, am
excavator who by willful act or by reckless disregard of the rights
Of others, repeatedly violates the provisions of the Oklahoma

Underqround Facilities Damage Prevention and re; ly dama
underground facilities, thereby threatening the public health

ENR. H. B. NO. 2777 Page 3





[image: image165.png]and welfare, may be enjoined by a court of competent

SECTION 3. This act shall become effective July 1, 2002.

SECTION 4. It being immediately necessary for the preservation
of the public peace, health and safety, an emergency is hereby
declared to exist, by reason whereof this act shall take effect and
be in full force from and after its passage and approval.

Passed the House of Representatives the 23rd day of May, 2002.

Presiding Officer of the quse of

Representatives

Passed the Senate the 23rd day of May, 2002.
S s - Presiding Officer of the Senate

(OFFICE OF THE GOVERNOR
Recelved by the Goveror this_ X 47— _
dayor__/ SE—Ye

a_ /30, n'cluckﬁﬁ;m

w i TNille

Approved by the Governor of the State of Oklahoma the__ 57"~ yuy of
UUre 2 Oday D36 vaox__A.m.

Governor of the State of Oklahoma

OFFICE OF THE SECRETARY OF STATE
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OREGON

OREGON UTILITY NOTIFICATION CENTER

  

DIVISION 1 
952-001-0010 

Definitions 

(1) "Abandoned Facility" means an underground facility that is no longer in service and is physically disconnected from the operating facility that is in service. 

(2) "Business day" means any 24-hour day other than a Saturday, Sunday or federal or state legal holiday. 

(3) "Damage" means harm to, or destruction of underground facilities including, but not limited to, the weakening of structural, lateral or subjacent support; the penetration, impairment or destruction of any coating, housing or other protective device; or the denting of, penetration into or severance of underground facilities. 

(4) "Designer" means any person who prepares a drawing for construction or other project which requires excavation or demolition. 

(5) "Emergency" means an occurrence involving an immediate danger, demanding prompt action to prevent loss of life, or to mitigate damage to property, or to prevent interruption of essential public services (as determined by an emergency response agency or the facility operator) or to prevent a customer service outage (as determined by the facility operator). 

(6) "Excavation" means any operation in which earth, rock or other material on or below the ground is moved or otherwise displaced by any means, except sidewalk, road and ditch maintenance less than 12 inches in depth that does not lower the original grade or original ditch flow line. "Excavation" does not include the tilling of soil for agricultural purposes, as defined in ORS 215.203(2), conducted on private property that is not within the boundaries of a recorded right-of-way or easement for underground facilities. 

(7) "Excavator" means any person who engages in excavation. 

(8) "Locatable underground facilities" means underground facilities which can be marked with reasonable accuracy. 

(9) "Mark" or "marking" means an indication, from the use of stakes, paint or other clearly identifiable material, to show the field location or absence of underground facilities at a proposed work site. A "mark" or "marking" also includes permanent marking devices, such as disks, posts or signs, placed to show the location of underground facilities. 

(10) "Operator" means any person, municipal corporation, political subdivision of the state with control over underground facilities. Operator includes any person, as defined in ORS 756.010, having the right to bury underground facilities in any public right-of-way, or in any utility easement. 

(11) "Oregon Utility Notification Center" (Center) means the state agency that administers a statewide system through which a person can notify operators of underground facilities of proposed excavations and can request that the underground facilities be marked. 

(12) "Out-of-service facility" means an underground facility that has not been declared permanently abandoned and may still be connected to a portion of an operating facility that is in service. 

(13) "Project plans" mean any drawings, specifications or any other documents prepared in anticipation of work involving excavation. 

(14) "Reasonable accuracy" means location, within twenty-four (24) inches, of the outside lateral dimensions of both sides of an underground facility. 

(15) "Response" means action taken by operators of underground facilities to: 

(a) Mark or identify by other means the location of its locatable underground facilities in the area of the proposed excavation; 

(b) Notify the excavator that there are unlocatable underground facilities in the area of the proposed excavation; 

(c) Notify the excavator that there are no underground facilities in the area of the proposed excavation; or 

(d) Notify the excavator that there are underground facilities in the area of the proposed excavation which are at a depth greater than the proposed excavation. 

(16) "Underground facilities" means items partially or entirely below the surface of the ground for use in connection with the storage or conveyance of electrical energy, water, sewage, petroleum products, gas, gaseous vapors or hazardous liquids, or the transmission of electronic, telephonic, telegraphic or cable communications. Such items include, but are not limited to, pipes, sewers, conduits, cables, valves, lines, wires, manholes, attachments and those parts of poles or anchors that are underground. 

(17) "Unlocatable underground facilities" mean underground facilities that cannot be marked with reasonable accuracy, including nonconductive sewers and nonmetallic underground facilities that have no trace wires. 

Stat. Auth.: ORS 183 & ORS 757 
Stats. Implemented: ORS 757.542 
Hist.: OUNC 1-1997, f. & cert. ef. 4-17-97; OUNC 1-2000, f. & cert. ef. 8-28-00 

952-001-0020 
Project Plans to Notify Excavator of Requirements of Law 
All project plans shall contain the following statement: ATTENTION: Oregon law requires you to follow rules adopted by the Oregon Utility Notification Center. Those rules are set forth in OAR 952-001-0010 through OAR 952-001-0090. You may obtain copies of the rules by calling the center. (Note: the telephone number for the Oregon Utility Notification Center is (503) 232-1987). 

Stat. Auth.: Sec. 1 - 5 & 7, Ch. 691, OL 1995 

Stats. Implemented: 
Hist.: OUNC 1-1997, f. & cert. ef. 4-17-97 

952-001-0030 
Permits to Notify Excavator of Requirements of Law 

Any entity authorized to issue permits for construction which requires excavation shall include on such permits the language set out in OAR 952-001-0020. 

Stat. Auth.: Sec. 1 - 5 & 7, Ch. 691, OL 1995 

Stats. Implemented: 
Hist.: OUNC 1-1997, f. & cert. ef. 4-17-97 

952-001-0040 
Pre-Marking Required by the Excavator; Exemption 
(1) Except as provided in paragraph (2) of this rule, prior to notifying the Oregon Utility Notification Center, an excavator shall pre-mark with the color white the immediate area of the proposed excavation within both the public rights-of-way and underground easements. 

(2) An excavator need not pre-mark as required in paragraph (1) of this rule if: 

(a) The operator can determine precisely the direction, length and location of the proposed excavation by referring to a locate ticket; or 

(b) The excavator and operator have had a meeting prior to the beginning of the proposed project, at the construction site for the exchange of information required under paragraph (1) of this rule. 

Stat. Auth.: Sec. 1 - 5 & 7, Ch. 691, OL 1995 

Stats. Implemented: 
Hist.: OUNC 1-1997, f. & cert. ef. 4-17-97 

952-001-0050 
Excavator to Give Notice of Proposed Work; Exemption 

(1) Except as provided in paragraph (2) of this rule, at least two (2) business days, but not more than ten (10) business days before commencing an excavation, the excavator shall notify the Oregon Utility Notification Center of the date and location of the proposed excavation, and the type of work to be performed. 

(2) The notice requirement of paragraph (1) of this section shall not apply if the excavation is in response to an emergency, or if all of the following apply: 

(a) The excavator is a tenant or an owner of private property; 

(b) The excavation is on private property of that owner or tenant; 

(c) The excavation is less than twelve (12) inches in depth; and 

(d) The excavation is not within an established easement. 

(3) An excavator, when giving notice in compliance with paragraph (1) of this rule, shall furnish information as to how the excavator can be contacted. 

Stat. Auth.: Sect.1 - 5 & 7, Ch. 691, OL 1995 

Stats. Implemented: 
Hist.: OUNC 1-1997, f. & cert. ef. 4-17-97 

952-001-0060 
When Excavator May Give Less than Forty-Eight (48) Business Day Hour Notice 

An excavator may provide less than two (2) business days (48) hours prior notice if: 

(1) The excavator is responding to an emergency, so long as the excavator notifies the Oregon Utility Notification Center immediately and so long as the excavator takes reasonable care to protect underground facilities; 

(2) The excavator has an agreement with each operator of underground facilities that marks will be provided on a regular basis as the excavator progresses through a project; or 

(3) The excavator discovers an underground facility in an area where the operator of underground facilities had previously indicated there were no facilities. 

Stat. Auth.: Sec. 1 - 5 & 7, Ch. 691, OL 1995 

Stats. Implemented: 
Hist.: OUNC 1-1997, f. & cert. ef. 4-17-97 

952-001-0070 
Operators to Mark Underground Facilities or Notify Excavator that None Exist 
(1) Except as provided in paragraph (3) of the rule, within two business days (48 hours) after the excavator notifies the Oregon Utility Notification Center of a proposed excavation, the operator of the underground facilities shall: 

(a) Mark with reasonable accuracy all of its locatable underground facilities within the area of proposed excavation. All marks shall indicate the name, initials or logo of the operator of the underground facilities, and the width of the facility if it is greater than two (2) inches; 

(b) Provide the excavator the best description available to the operator of the unlocatable underground facilities in the area of the proposed excavation including as-constructed drawings, or other facility maps that are maintained by the facility operator; 

(c) Notify the excavator that in the area of the proposed excavation there are underground facilities which are not marked because those facilities are at a depth greater than the excavator plans to excavate; or 

(d) Notify the excavator that the operator does not have any underground facilities in the area of the proposed excavation. 

(2) Operators of abandoned facilities shall mark said facilities to the standards of locatable facilities or unlocatable facilities. 

(3) An operator shall mark any abandoned underground facility that is known to it with a capital letter "A" inside of a circle, using the appropriate operator color and identification. 

(4) An operator of any out-of-service underground facility shall mark such facility in the same way it marks an underground facility that is in service. 

(5) If an excavator uses offset marking, the excavator shall correctly measure the amount of offset, so that the excavator can reestablish the location of underground facilities where originally marked. 

(6) If the excavator notifies the operator of underground facilities discovered during an excavation in response to an emergency, the operator of underground facilities shall comply with subsection (1) of this section as soon as possible. 

(7) Underground facilities shall be marked in accordance with the following designated color code: 

(a) RED -- Electric power lines, cables or conduit, and lighting cables. 

(b) YELLOW -- Gas, oil, steam, petroleum, or other hazardous liquid or gaseous materials. 

(c) ORANGE -- Communications, cable TV, alarm or signal lines, cables or conduits. 

(d) BLUE -- Water, irrigation, and slurry lines. 

(e) GREEN -- Sewers, drainage facilities or other drain lines. 

(f) WHITE -- Pre-marking of the outer limits of the proposed excavation or marking the centerline and width of proposed lineal installations of buried facilities. 

(g) PINK -- Temporary Survey Markings. 

(8) In areas of ongoing excavation or construction operators shall mark newly installed underground facilities immediately upon placement. 

(9) Except while making minor repairs to existing non-conductive, unlocatable facilities, an operator burying non-conductive, unlocatable facilities within the public rights-of-way or utility easements shall place a tracer wire or other similar conductive marking tape or device with the facility to allow for later location and marking. 

(10) An operator of underground drainage lines is not required to indicate the presence of those facilities if the existence and route of those facilities can be determined from the presence of other visible facilities, such as manholes, catch basins, inlets, outlets, junction boxes, storm drains or permanent marking devices. 

Stat. Auth.: ORS 183 & ORS 757 
Stats. Implemented: ORS 757.552 
Hist.: OUNC 1-1997, f. & cert. ef. 4-17-97; Administrative Reformatting 1-19-98; OUNC 1-2000, f. & cert. ef. 8-28-00 

952-001-0080 
Operators to Respond to Notifications Requesting Design Information 

Within ten (10) business days after a designer notifies the Oregon Utility Notification Center of a proposed project, the operator of the underground facilities shall: 

(1) Mark with reasonable accuracy all of its locatable underground facilities within the area of proposed excavation. All marks shall indicate the name, initials or logo of the operator of the underground facilities, and the width of the facility if it is greater than two (2) inches; 

(2) Provide the excavator the best description available to the operator of the unlocatable underground facilities in the area of the proposed excavation including as-constructed drawings, or other facility maps that are maintained by the facility operator; or 

(3) Contact the person requesting design information and agree on a time, prior to the beginning of the proposed project, for exchange of the information required under paragraph (1) or paragraph (2) of this rule. 

Stat. Auth.: Sec. 1 - 5 & 7, Ch. 691, OL 1995 

Stats. Implemented: 
Hist.: OUNC 1-1997, f. & cert. ef. 4-17-97 

952-001-0090 
Delay of Excavation Until Response from Facility Operators; Duty of Excavator to Use Reasonable Care; Damage to Facilities 

(1) An excavator shall not commence an excavation which requires notice under these rules until the excavator has received a response from each operator of underground facilities in the area of the proposed excavation, or until at least two (2) business days (48 hours) have elapsed from the time the excavator notified the Oregon Utility Notification Center. 

(2) Once underground facilities have been marked, the excavator shall: 

(a) Maintain marks during the excavation period to ensure that the original marks remain effective for the life of the project and can be re-established; 

(b) Stop excavating in the vicinity of the underground facility and notify the Oregon Utility Notification Center to have the route re-marked as specified in these rules and, if prior to or during the excavation process, the marking and/or route of any underground facility is removed or no longer visible; and 

(c) Employ hand tools or other such non-invasive methods to determine the exact location of the underground facility when excavation is to be made within the reasonable accuracy zone. 

(3) The excavator shall provide such lateral and subjacent support for underground facilities as may be reasonably necessary for the protection of such facilities. 

(4) If the excavator causes or observes damage to underground facilities, the excavator shall notify the operator of the underground facilities immediately. If the damage causes an emergency, the excavator shall also notify all appropriate local public safety agencies immediately by calling 911 and shall take reasonable steps to insure the public safety. The excavator shall not bury damaged underground facilities without the consent of the operator of the damaged underground facilities. 

(5) If an excavator discovers underground facilities in an area where the operator of the underground facilities had previously stated there were no underground facilities, the excavator shall, prior to continuing excavation, notify the Oregon Utility Notification Center. After providing notification, the excavator shall use extreme care in the affected area. 

Stat. Auth.: Sec. 1 - 5 & 7, Ch. 691, OL 1995 

Stats. Implemented: 
Hist.: OUNC 1-1997, f. & cert. ef. 4-17-97 

952-001-0100 

Record Keeping Requirements 

(1) Abandoned Facilities: Except as provided in Section (3) of this rule, all operators shall maintain records, by mapping or other means, of all underground facilities abandoned on or after April 1, 2002, that show: 

(a) The location of such facility to the level of detail when abandoned; 

(b) The date of abandonment of such facility; and 

(c) Whether each such facility is a locatable underground facility or an unlocatable underground facility. 

(2) Out-of-Service Facilities: Except as provided in Section (3) of this rule, all operators shall maintain records, by mapping or other means, of all underground facilities placed in out-of-service status on or after April 1, 2002, that show: 

(a) The location of such facility to the level of detail when placed in out-of-service status; 

(b) The date of abandonment of such facility; and 

(c) Whether each such facility is a locatable underground facility or an unlocatable underground facility. 

(3) These record keeping requirements do not apply to operators who provide telecommunications, CATV or electric service for the underground facilities located between the operator's system and the customer's point of service. 

Stat. Auth.: ORS 183 & ORS 757 
Stats. Implemented: ORS 757.542 – ORS 757.562 & ORS 757.993 
Hist.: OUNC 1-2000, f. & cert. ef. 8-28-00 
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DISCLAIMER OF LIABILITY
 
This Guide has been prepared as an educational document for contractors, designers, operators and Facility Owners.  It is intended as a reference tool for interacting with the Pennsylvania One Call System’s, (“POCS”) Call Center.  It is also intended to explain the requirements provided for in the Pennsylvania’s Underground Facilities Damage Prevention Act 287 (as amended by Act 187 of 1996), the “Act”.  It is recommended that all individuals who regularly contact “POCS” review the Act and this Guide.  Familiarity with its contents will be valuable, but the Guide is meant to clarify and explain.  It does not relieve anyone from the responsibilities as provided by the Act or otherwise required by law. 
 
This Guide and the reproduction of the Pennsylvania Underground Facility Damage Prevention Act are provided solely as a convenience for the person or persons requesting it, and is not to be used as a legal reference document.  Every effort has been made to reproduce the applicable sections of the Pennsylvania Underground Line/Facility Damage Prevention Act.  Neither Pennsylvania One Call System, Inc., nor any officer, director, employee, or agent of the above-named entity, makes any representations or warranties, express or implied, as to the accuracy of this publication.  POCS assumes no responsibility for the acts or conduct of any user of this Guide.  Neither POCS nor any officer, director, employee or agent shall have any liability for any damage (including, without limitation, indirect or consequential damages) to any person or property resulting from the use of this Guide or reliance on any information contained herein.

 
This Guide has a copyright.  Pennsylvania One Call System recommends and gives its permission for duplication of this Guide.  Additional copies may be obtained from the PA One Call Center or copied from its Web Site at www.paonecall.org.  The contents of this Guide are subject to change without notice.  The Web Site will be updated as soon as possible after changes are made and approved by the Board of Directors.  If there are any questions you may call 1-800-248-1786 or use the “contact us” button on the “Home Page”
 
INTRODUCTION
 
The Pennsylvania One Call System Board provides this Guide for the participants of the Act to help clarify the responsibilities of each of the parties under the provisions of the law.  Over 1500 facility owners participate in the Pennsylvania One Call System currently, and a 35 member Board of Directors represents each of the industries involved in subsurface activity.  All of the Public Utilities, Public Works, Pipeline, Telecommunications, Commonwealth, Construction and Design Industries were represented throughout the legislative process.
 
This Guide has been prepared to assist you in preparing your own “Operating Procedures” to comply with the ACT, and to protect yourself and those you work with.  It also provides insight into what you can expect to encounter underground.  It is our hope to provide you with information to assist you in developing your own policy and procedures to guard against dangers and situations of working underground.
 
 
 
SECTION I
 
ODDS ARE YOU COULD BE MOVING MORE THAN EARTH
 
It’s getting crowded underground.  Virtually anywhere you need to dig, there are probably underground facilities somewhere in the vicinity.  Growing networks of telephone cables, power lines and cable TV lines are joining the occasional gas, water, sewer and petroleum pipes.  The odds of an excavator moving something besides dirt are getting greater all the time.  Even if you see overhead lines, that doesn’t rule out the existence of buried power, television or telephone facilities.  Many utility companies have long-term programs to weatherproof their plant by putting it underground.  Both aerial and underground facilities may be in use during transitions.  Some areas have overhead main lines with buried services going to the homes and other buildings.
 
Even water-filled ditches and streams may have underground utilities in or under them.  A ditch may have been dry when utilities were buried.  A stream may have been diverted.  Even “open country” may conceal buried utilities.  Large pipelines and high capacity cables are especially expensive to place, so utilities often cut across country to reduce total miles for these major installations.
 
You can be positive that buried utilities are located in virtually all road rights of way.  Buried utilities are also found many times along property lines and between lots and serve any building located on a lot.
 
Damage to buried utilities most often occurs when excavators do not call for utility locations before they dig.  This isn’t the only cause, however.  Damage also seems to occur immediately after the excavator believes the following:
“Just one last bucket;” or
“There can’t be anything way out here;” or
“I know they’re “XX” inches deep “
 
In many cases, utilities are damaged even after calls have been made and locations clearly marked.  That’s usually because some excavators do not know the procedures for safely excavating around the buried facilities.  The law requires excavators, in section 5 clause 4, “To exercise due care; and take all reasonable steps necessary to avoid injury to or otherwise interfere with all lines where positions have been provided to the contractor by the facility owners pursuant to clause (5) of section 2.  Within the tolerance zone or if insufficient information is available pursuant to clause (5) of section 2, the contractor shall employ prudent techniques, which may include hand-dug test holes, to ascertain the precise position of such facilities, which shall be paid for by the owner pursuant to clause (15) of this section.”
 
Damage also results from improper backfilling around exposed utilities.  The Damage Prevention Act addresses this area.  The Law states, in section 5 clause (6) “To inform each operator employed by the contractor at the site of such work of the information obtained by the contractor pursuant to clauses (2.1) through (5), and the contractor and operator shall:
Plan the excavation or demolition to avoid damage to or minimize
 interference with a facility owner’s facilities in the construction area.  
Excavation or Demolition work which, requires temporary or permanent 
interruption of a facility owner’s service, shall be coordinated with the 
affected facility owner in all cases.
 
After consulting with the facility owner, provide such support and
 mechanical protection for known facility owner’s lines at the construction site during the excavation or demolition work, including during the backfilling operations, as may be reasonably necessary for the protection of such lines.’’ 
 
 
SECTION II
 
DETERMINING WHO AND WHEN TO CALL
 
The Underground Line / Facilities Damage Prevention Act of 1996 (the “Act”); OSHA Standard 1926.651 (revised 1990); the Federal Pipeline Safety Act of 1968, as amended, protecting underground liquid (CFR 49 Part 195) and natural gas (CFR 49 Part 192.614) pipelines; and the National Electric Safety Code, ANSI C-2 (revised 1997); they require anyone who engages in any type of excavation or demolition, (see the Act for definition of excavation), to provide advance notice.  In Pennsylvania the Act requires “notice in the design or planning phase of every work operation that involves the movement of earth with powered equipment. This notice is not less than 10 nor more than 90 working days before final design approval. In the Construction phase of a work operation involving movement of earth with powered equipment or explosives the notice required is at least 3 working days but not more than 10 working days prior to actual excavation”.  Additionally, to facilitate timely and accurate mark-outs of the notification site before you excavate, the Work Location request should cover only the excavation work that can be completed in a reasonable period of time.  This should be based on the resources you plan to use and the time of year (near term weather) for each date such information is provided to the system.
 
All contractors, including subcontractors should make their own notification.  The Act states that the person doing the work shall make the call.  The only party protected by the notification is the caller.
 
PA One Call System is open 24 hours a day every day of the year.  We are open, but the following holidays set by the legislature are observed as holidays by many of our facility owner members, and are not included in the calculation of the three working day notice.
 
New Year’s Day



Columbus Day
Martin Luther King, Jr. Day 

Election Day
President’s Day



Veteran’s Day
Good Friday




Thanksgiving Day
Memorial Day



Christmas Day
Flag Day
Independence Day
Labor Day
 
Please note: “Working Day” means any day between 8:00 a.m. and 4:00 p.m., except a Saturday, Sunday or legal holiday prescribed by act of the General Assembly.
 
PA One Call should NOT be contacted for any of the following reasons:
 
A.
To report any type of non-digging related service outage -- CALL the Utility direct.
B.
To resolve any type of billing problem -- Call your provider direct.
C.
To report any excavation outside the Commonwealth of Pennsylvania; Call their One Call Center.  POCS will provide their number upon request and there is a national One Call referral number -- 888-258-0808
D.
To request installation of any type of utility service -- Call the Utility direct.
E.
To get a weather report -- Call National Weather Service or the Telephone
Co. Weather Service in your area.
F.
Request any type of change with utility service.
 
To resolve these items, contact the facility owner (your utility provider) directly. Their numbers are on your respective monthly statement or in the telephone directory.  You may also dial INFORMATION 555-1212 Please add the area code if out of your local area code or 800-555-1212 for toll free information. 
 
SECTION III
 
TYPES OF CALLS HANDLED BY PA ONE CALL
 
There are several variations to the standard excavation call, (covered in detail in Section IV) each of which can be used to solve unique situations or problems.  The following is a brief explanation of each.  The Act requires the caller “To provide a One Call System with specific information to identify the site so that a facility owner might provide indications of their lines a contractor shall use the color white to mark a proposed excavation site when the exact site information cannot be provided”.  The members encourage contractors to outline their exact proposed site in white to assist the locator in marking only the area where the work will take place.  “If, after receiving information from a One Call System or directly from a facility owner, the contractor decides to change the location, scope or duration of a proposed excavation, the obligations imposed by this section (Section 5) shall apply to the new location”.
 
Any drawing that is prepared for an excavation REQUIRES a Design Notification that must comply with the provisions in Section 4 of the Act.  
 
1.   DESIGN CALL
Those planning work that disturbs the earth are required to notify POCS not less than 10, nor more than 90 working days in advance of the final design. The Design Notice is meant to allow the designer to plan the new work around existing facilities as the Act prescribes.  The information provided should cover the entire scope of the plan or development with enough detail to allow the facility owners to provide the approximate locations of their lines in the proposed work area.  Many times, facility owners involved will add their facilities directly on your plan document.  Please state during the call that you will be sending maps/plans.  As a designer, you are required to add the one call serial number and the 1-800-242-1776 number to the plan before you forward it to the involved facility owners. Once the facility owners have responded, the designer shall add their facility information to the drawing before the final design is approved. 
 
2.
EMERGENCY CALLS
An emergency is defined by Section 1 of the Act as “a sudden or unforeseen occurrence involving a clear and immediate danger to life or property, including but not limited to, serious breaks or defects in a facility owner’s lines.”
 
Note: When calling in an emergency excavation, inform the answering Customer Service Representative (CSR) that an emergency situation exists and describe the emergency.  The answering CSR will prepare the ticket for immediate transmission.  Facility owners should respond as soon as practical. 
 
Dig-Up or Damage Reporting Calls - When a facility is damaged the notice is generally considered an emergency to that facility owner and those in close proximity to the damage.  If you damage a line, call the Center or the Facility Owner immediately.  Report the details and particulars just as soon as you are sure the work site is safe.  If a hazardous line has been struck it is most often best to evacuate the immediate area.  Contact the appropriate Emergency Response Unit in the immediate area.  That local information should be at the job site with the crew at all times where they have access to it, along with a map or directions to the nearest emergency care facility.
 
Smell of Gas – We do accept calls from those who smell natural gas.  These calls are immediately sent to the involved Gas Company.
3.
ROUTINE LOCATION REQUEST
Notification for excavation work shall be not less than 3 working days nor more than 10 working days starting the day the notification is received.  Each work location request must clearly identify the work site (See Section IV).  When exact site information cannot be provided, use white paint to outline the proposed excavation site.  The work location request shall be limited to the area described in the notification call, and cannot cross over municipality boundaries.  
4.
DEMOLITION WORK
Notification for demolition work shall be not less than 3 working days nor more than 10 working days starting the day the notification is received. Caution.  Demolition work may require more advance clearance from the facility owner if their service lines need to be disconnected.  You also may need a permit for the work.  The one call notification should not be considered notice under any circumstance other than the Act.  You must follow all local codes as a part of your compliance with the Act.  Final billing and disconnect of the lines attached to the structure must be secured directly with the involved service provider.
 
5.   APPOINTMENT CALL
The Call Center can relay requests for job site utility meetings for excavators who request them with facility owners.  If, because of difficulty in describing the area that proposed excavation will take place in, a meet is required to show the limits and schedule of the work, the Call Center can indicate that a meet is requested.
 
On larger projects that would be difficult to identify with specific information as in number 3, Section III, at the excavator’s option, he may choose to call for a pre-construction meeting with the facility owners.  The meeting request shall be governed by the rule no less than 3 days prior or more than 10 days in advance of the beginning of the work.  In this appointment call, the area covered by the work must still be reasonably described so the call center can notify the proper facility owners.  A time and place for the meeting with any necessary directions should be included in the call.  The contractor should have prepared for the meeting by having a competent person present with drawings depicting the proposed work site and schedule for the execution of the work.
 
It is important that the facility owner’s representative make every effort to attend this meeting, as it is a routine location request and fulfills the notification requirement of the Act.  It is recommended that minutes be taken and distributed to attendees of the job site meeting. 
 
At this meeting, plans and schedules should be reviewed so a marking plan can be formed in order that the necessary markings will take place prior to the digging as the job progresses through each area of work.  A working relationship should be established between the excavator and the facility owner representatives to reduce confusion at the work site.  Emergency phone numbers and contact people should be identified for notifications of problems, delays, or changes in the mark out plan.  Changes in the scope or duration of the work require a new notification under the Act. 
 
If for any reason a facility owner can not attend this meeting, the facility owner’s representative may contact the contractor and make other arrangements, or have the lines marked within the two days allowed by law.
SECTION IV
 
GUIDELINES FOR PREPARING A WORK LOCATION REQUEST
 
POCS Customer Service Representatives (CSRs) are trained to obtain specific information concerning location requests.  The CSRs enter information into a computer terminal and, therefore, the order of the questions is preset.  There is a definite reason for every question asked.  This section will provide a brief explanation of the reason for each.
 
Work location request processing is very easy if the caller is prepared to answer all questions. Preparation is the key.  The best way to prepare for a call is to make a copy of the work location request form as shown in the back of this Guide.  Your call is recorded. 
 
1.  Telephone Number & Extension:
The telephone number, including the area code, of the excavating company is taken in case additional information is required at a later time.  Underground facility owners responding to excavation requests also use the telephone number.  The number given should be manned or have an answering device. 
2.  Caller’s Name:
The caller’s name is taken in order to maintain records of what person placed the locate request.
 
3.  Contractor:
The name of the company doing the excavation work.  On design stage notifications, this field should contain the company name of the designer.  This field may also contain the name of the caller, if the caller is a homeowner placing their own work location request.
 
4.  Fax #:
A dedicated fax line is recommended, as fax responses are sent from facility owner’s in lieu of a phone call whenever possible.
 
5.  Company Address, City, State & Zip:
The mailing address of the company is recorded and stored for ticket entry and retrieval as well as for our mailing list database.  The mailing list may be used to notify excavators of information pertaining to POCS and with respect to the Act.  
 
6.  Notification Type:
 
Construction Stage notifications require not less than 3 nor more than 10 working days notice.  The required minimum 3 working day legal dig date and time will be calculated by the system.
 
 A.  Dig Date and Time:
It is very important not to begin work prior to the legal start date and time.  (See the Statute in the back of this book).  Beginning work before the legal start date and time can result in forfeiture of the excavator’s rights and protection provided for under Pennsylvania Act 287.  In addition a warning or summary offense citation could be issued up to $500 per violation.
 
Design Stage notifications require not less than 10 nor more than 90 working days notice prior to final design.  A dig date and time is not calculated on design notifications.
 
B.  ARE MAPS BEING SENT?
Answer YES if you intent to send maps/prints to the facility owners.  Answer NO if you do not intend to send maps/prints to the facility owners.
 
This field cannot be used to request maps/prints from facility owners.  If you need the facility owners to send you maps/prints, the CSR will enter your request in the Remarks section of the notification.
Work Site Information: 
 
7.

County:
The name of the county in which the work will be performed is required.
 
8.  Municipality:
The name of the municipality in which the work will be performed is also required.
 
9.  Ward: 
If the work is taking place in Allentown, Erie, Pittsburgh, or Philadelphia, the voting ward of the site is also required.
 
The county, municipality, and ward number where applicable, determine which facility owners will receive the work location request. 
 
10. Description of the Work Site:
To ensure that all underground facility owners can find the exact site of the location request, POCS has requirements for identifying the location of the job site.  The best information is a specific street address. 
 
 
A.
Street # & Street Name:
Name of the street and/or route number.  Please use the exact address numbers and the street suffix ( ST, RD, CT, AV, LN, WY, etc.)
B.
Nearest Intersection:
Name of the nearest intersecting street or route (within reasonable distance).
C.
Location Information:
Name of the nearest town or locality, or the name of a subdivision if there is one.  Landmarks and directions are also very helpful. Give as much descriptive information as you can to help the facility owners and the locator find the site.
 
The following is one example of proper information when identifying the location of a job site:
 
313 WASHINGTON CT
APPX 500FT N OF WASHINGTON ST
IN BEECHWOOD ESTATES SUBDIVISION 
 
It is very important to describe the site in detail and give the distance from the street, structure, property line, fence, or other landmarks. If you can not provide the exact site information you need to schedule a pre-construction meeting or mark the site in white.
When the locator arrives it’s important that they know where to mark.  Identify the area where you’re working to prevent the locator from over marking the site.  In some areas neighbors can get upset if the marks appear to be graffiti, so mark with 12” dashed white lines.  This will also help the locators complete the work needed as well as provide you with the information you need.
 
NOTE:  If an exact location can not be given, it is required that the proposed route or boundary of the work site be marked with in white.  Marking the job site will provide locators with an accurate picture of the proposed excavation area.  These marks should be white to avoid confusion with color codes used by underground facility owner (see Section V).
 
11.  Type of Work Being Done:
Field locators need to know the reasons for excavation.  Therefore, CSRs need to know the specific reason for the work.  For example, “installing a sanitary sewer lateral” is much more helpful than “digging a sewer line.”  
 
12.  Extent of Excavation:
The approximate size of the excavation.  Indicate the length, width, depth and the type of equipment to be used.  
 
Knowing the duration of the job is also helpful.  Give the approximate number of hours, days, weeks, months, or years you will be actively working on this excavation or demolition.  This information helps the facility owner determine the resources needed to deal with the request.
 
13.  Working in:
On construction stage notifications, the CSR will ask the caller to identify if the work will take place in the street, sidewalk, public or private property.  Other designations such as right of way, treelawn, berm, stream, etc., can also be specified. This information gives a specific qualifier to the address. 
 
14.  Work Being Done For (Owner):
Identification of who the work is being performed for is another resource for obtaining additional information about a project.  The Act refers to this as the “owner”.  The owner is “the person who or which engages a contractor for construction or any other project which requires excavation or demolition work as herein defined.”
 
15. Grid Coordinates: [ For Design Stage Only]
On design stage notifications, the CSR may ask the caller for grid coordinates, i.e., the Latitude/Longitude; State Plane Coordinates; UTM Grid or QUAD Map information, where the planned job site is located.  These are standard geographical references.
The underground facility owners may use this information to find the work site on their maps. 
 
16.  Person to Contact:
The person who knows something about the work that is planned that can answer questions if there are any about the work or site. 
 
17.  Phone Number and Extension (of the Person to Contact):
The phone number with area code and the extension if needed.
 
18.  Remarks:
This requests additional information about the work or allows for a meeting request along with the date and time.
 
The computer issues a serial number and displays a list of facility owners being notified.
The CSR will provide you with the serial number and offer to read you the list of facility owners being notified.  The serial number is proof of your notification.  It is important.  Please write it down.
 
The following are definitions of some of the terms that can be utilized to help describe the work area to be marked.
 
A.
Center Lane(s) – In a four-lane street, the two lanes at the center of the pavement.
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B.
Cul-de-sac – A local street open at one end with a special provision for turning around.
C.
Culvert (not pictured) – Any pipe or structure under a roadway or driveway to
facilitate drainage of surface water.
D.
Curb Lane(s) – Traffic or parking lane immediately adjacent to the curb.
E.
Curb to Curb – The paved area of a road right of way between the two
curblines.
F.
Curb to Property Line – The area between the curb and the front property line.
G.
Curb Line – The point where the curb meets the edge of the street pavement.
 
 
 
 
 
 
 
 
 
 
 
H.
Easement (not pictured) – A right to use or control the property of another for designated purposes.
I.
Frontage Road (access road) – A local street or road auxiliary to and located on
the side of an arterial highway for service to abutting property and adjacent areas and for control access.
J.
Front Lot Line – (Same as street right of way line) the property line adjacent to
the street right of way.
K. K.                Intersection – The general area where two or more highways join or cross, within
 which are included the roadway and roadside facilities for traffic movements in that area.
L.
Interchange (not pictured) – A system of inter-connecting roadways in
conjunction with one or more grade separations providing for the movement of traffic between two or more roadways on different levels.
M.
Lot Line – A line marking the legal limits of an individual’s property.
N.
Lot Line to Lot Line – The area between the two side lot lines on private property and the entire road right of way (See R.)
O.
Median – The portion of a divided highway separating the traveled ways for traffic in opposite directions.
P.
Property Line – See Lot Line (M).
Q.
Rear Lot Lines(s) – Property lot line at the rear of the lot (area opposite street
that connects the two side lot lines).
R.
Right of Way – Dedicated street areas bounded by two generally parallel lines

called right-of-way lines.  Another name for these lines is front property lines.
S.
Road (not pictured) – Highway in rural area.
T.
Roadway – The portion of a highway, including shoulders, for vehicular use.
U.
Shoulder – The edge of a road (generally gravel) between normal traffic lanes
and grass areas.  The term normally used in areas where there is no curb.
V.
Side Lot Line(s) – The two property lines, which normally extend away from the
street right-of-way.
W.
Street (not pictured) – Highway in an urban area.
 
 
SECTION V
 
WHAT HAPPENS WHEN THE CALL IS MADE
 
As the CSR completes the work location request, the computer at POCS processes the ticket.  The computer analyzes the county and municipality on the ticket to identify which underground facility owners will be notified.  In the four major cities, it also analyses the ward number.  The computer issues a serial number and displays a list of those members notified in that political subdivision.  The computer transmits the message to the underground facility owners. Underground facility owners receive the information on a PC; modem equipped printer or fax equipment.
 
The information is received at the member facility owner’s mapping or screening departments.  Their personnel review the work location request by comparing it with their maps and records, or making field visits.  It is their job to decide whether or not the location of the work site is close to existing underground facilities.  Some utilities do no internal screening and work location requests are sent directly for locating.
 
Once it is determined that markings are required, member facility owners will go out to the site to locate and mark the excavation site with paint, stakes and/or flags. 
 
Facility owners shall mark facilities according to APWA/ULCC temporary marking guidelines and color code.  (See Section VI) – If the work or site appears to be complex or the lines at the site are critical, the facility owner may request to meet the excavator.  Some facility owners are required to be on site during excavation while work is in the vicinity of the line.  Generally there is no charge for this additional level of protection.  Take advantage of their expertise and make sure you understand the safety precautions that are necessary to protect the line and yourself.
 
Underground facility owners are required to call back a response to the work location request through the Call Center.  The automated service is called KARL. (Kathy Automated Response to Locates)  KARL receives the facility owner responses and faxes the collected responses to the excavating company.  
 
SECTION VI
 
RESPONSIBILITIES OF THE FACILITY OWNER
(After receiving the work location request)
 
After receiving and screening the work location request, each underground facility owner will mark, in a reasonable manner; the location of facilities in the field in order to enable the excavator to easily recognize the location of buried facilities.  Underground facility owner will mark facilities in accordance with the following American Public Works Association – Utility Location Coordination Council (APWA-ULCC) standards.
 
American Public Works – Utility Location
Coordination Council (APWA-ULCC)
Color Codes
 
WHITE

Proposed Excavation
PINK


Temporary Survey Markings
RED


Electric Power Lines, Cables, Conduit and Lighting Cables
YELLOW

Gas, Oil, Steam, Petroleum or Gaseous Materials
ORANGE
Communication, Cable TV, Alarm or Signal Lines, Cables or Conduit
BLUE


Potable Water
PURPLE

Reclaimed Water, Irrigation and Slurry Lines
GREEN

Sewer and Drain Lines
 
SYMBOLS
(These symbols further define the color-coding used in marking buried facility locations).
E
Electric Power



ST
Steam
TE
Telephone




TV
Cable TV
G
Gas





FA
Fire Alarm
S
Sewer





TC
Traffic Control
W
Water





CH
Chemical
PP
Petroleum Products



SS
Storm Sewer
FOC
Fiber Optics


 
Underground facility owners will use stakes, flags, paint, or other suitable materials in varying combinations dependent upon the type of surface to be marked.  These marks will be in sufficient quantity to clearly identify the routes of the facility.  The marking should also include the symbols of the underground facility owner or actual company abbreviation (i.e. BTCo, DLCo, PECo, PAWC, GTE, ATT, MCI, Sprint, etc.).
When the surface over the underground facility is planned to be destroyed, supplemental offset marking may be added.  Such markings will identify the direction and distance to the actual facility.  Supplemental marking may be added at the discretion of the facility owner.
 
Guidelines for Marking of Underground Facilities
 
See enclosed marking card.
 
USE OF MARKING

Use color-coded surface marks (paint or similar coating) to indicate the location and route of buried lines.  To increase visibility, color-coded vertical markers (temporary stakes or flags) should supplement surface marks.  All marks and markers should indicate the name, initials or logo of the company that owns or operates the line and the width of the facility if it is greater than 50 mm (2”).  If the surface over the buried line is to be removed, supplemental offset markings may be used.  Offset markings should be on a uniform alignment and must clearly indicate that the actual facility is a specific distance away.
 
LOCATION TOLERANCE ZONE

Any excavation within the tolerance zone should be performed with hand tools until the marked facility is exposed.  The width of the tolerance zone means the horizontal space within eighteen inches of the outside wall or edge of a line or facility.  Excavation within this zone must be performed with prudent techniques i.e. hand tools until facilities marked are exposed.  Section 5 clause (4) states: “ To exercise due care; and to take all reasonable steps necessary to avoid injury to or otherwise interfere with all lines where positions have been provided to the contractor by the facility owner pursuant to clause (5) of Section 2.  Within the tolerance zone or if insufficient information is available pursuant to clause (5) of Section 2, the contractor shall employ prudent techniques, which may include hand-dug test holes, to ascertain the precise position of such facilities, which shall be paid for by the owner.
 
Note: The “OWNER” under the Act  is any person who or which engages the contractor for construction or any project which requires excavation or demolition work as herein defined.”
 
Emergency work location requests are given top priority.  Underground facility owner will mark facilities within the emergency excavation area as soon as practical.
 
Underground facility owners will; upon receiving a renotification request through POCS, re-mark a job site.  If the re-notification request is received within 3 working days of the original start date, facility owners will remark facilities, generally within 2 working days or they will contact you to set a mutually agreeable time.
 
 
SECTION VII
 
RESPONSIBILITIES OF THE EXCAVATOR
(After Making the Call)
 
Many people believe that by notifying POCS of intended excavation they have completed all of their responsibilities with respect to the locating process.  This is not the case.  Notifying POCS is only the first step, and there are several other responsibilities, which need to be considered.
After the markings have been made, excavators should maintain a minimum clearance of 18 inches between a marked and unexposed underground facility and the cutting edge or point of any power-operated excavating or earth moving equipment.  As the excavation operation approaches the estimated location of underground facilities, the excavator must determine the exact location of the marked facility by safe and acceptable means.  This is usually accomplished by the use of hand tools or vacuum excavation techniques.  The Act requires the use of prudent techniques for the area considered the “ TOLERANCE ZONE “, that is 18” from the outside edge of the line or facility.
 
Please remember that weather and wear can obliterate marking.  Do not pile brush or spoilage on the marking.  You are responsible for the marks once the locator has left the site.  Work with the locator to reduce the confusion at the work site.  Scheduling and cooperation can keep your job moving efficiently.  Discuss your schedule and resources with the locators and set up a working relationship that can save both sides significant delays and confusion.  It is always a good practice to document the work you do and record what safety instructions are given by the locator or field representative at the site.
 
Certain of our members have special policies because of the critical nature of their lines, (i.e. liquid pipelines, fiber optic communications, high pressure natural gas, chemical lines), and want to be on site when you are near their lines.  Some facilities demand special consideration and are significant enough that your risk management policy should dictate extreme care be taken when working around these lines. 
 
The one call system is a mandatory organization.  Pennsylvania One Call System is presently the only one call system in operation in Pennsylvania.  Some underground facility owners have elected not to belong; in violation of the Act.  Excavators are not required to make an effort to contact these nonparticipating facility owners directly before attempting an excavation, but realistically there could be a safety issue if you see indications of facilities that are not marked.  It is your safety that’s at risk.  Excavators are reminded not to begin excavation until all underground facilities have been marked.
 
NOTE:  Before excavation, the owner should identify all privately owned underground lines.  In many areas of the state, the line from the curb to a dwelling is the property owner's, not the utility’s property.
 
Many excavators mistakenly believe that POCS is responsible for the actual marking of facilities.  This is not the case.  POCS takes information from the excavator and relays it to the underground facility owners.  The facility owners are responsible for ensuring that their facilities are properly marked.  When one underground facility owner indicates that there are no facilities in conflict with specific excavation, the excavator must realize that this does not mean that POCS has cleared the site, nor does it mean that other facilities are not at that location.
 
POCS will notify excavators through the KARL system of response information received from facility owners.  If the response information has not been received by POCS, excavators are encouraged to verify the current status of their one call request prior to commencing excavation or demolition work by calling the POCS KARL system at 1-800-222-6470.
 
Failure to Locate Facilities Prior To the Start Date
 
If the 3 working days have passed and a facility owner(s) has failed to respond or to mark the facilities; or appears to have marked the facilities incorrectly; it is strongly recommended the excavator call the one call center to be on the safe side.  The Act does allow the contractor to begin work at the end of the 3 working days provided he uses due care and uses prudent techniques in his work.
 
The Center will resend the notification ticket with a statement in the remarks section of ticket indicating which facility owner or type of facility the excavator is waiting to hear from.
 
CAUTION: Certain facilities require special handling and protection of those should be the responsibility of the facility owner alone. Please contact them and they will provide the necessary support and protection or advise you specifically at the site.
 
If during the course of excavation, a facility has been exposed and/or damaged, it is the excavator’s responsibility to promptly notify the facility owner so that it may be inspected and repaired, if necessary, before being back filled.  The excavator should support these exposed facilities until such time as the facility owner inspects them.  Failure to notify the facility owner can result in the excavator being held responsible for any and all damages attributable to the damaged facility. 
 
NOTE:  Cathodic Protection techniques are often used to deal with the earth’s stray electric current where steel and other metal lines are buried.  If these are damaged they cause problems to the pipe or cable and must be repaired by the facility owner.
SECTION VIII
 
REPORTING PROBLEMS
 
There are several problems that the excavator may encounter during the locating process.  POCS will assist in the resolution of these problems.  The following are some of the more commonly experienced problems with a brief description of the proper channels to follow.
 
1.  Correcting Errors on a work location request
If, at any time, it is discovered that incorrect information was provided to POCS, callers should notify POCS as soon as possible.  Customer Service Representatives will assist you in making corrections, depending on the circumstances. 
 
2.  Legal Matters
POCS records all conversations that pertain to the work location request, and maintains a copy.  The voice and data records are maintained for five (5) years.
 
POCS has various methods of searching for these records.  The quickest method of obtaining a work location request from the file is through the use of the serial number.  Records can be found from other information, but the process is much more difficult.  Getting a copy includes a reasonable charge.  The charge will be quoted at the time of the request and will be based on the information you can provide.
 
3.  INCIDENT REPORT
Excavators, designers, and facility owners may use the incident report of Pennsylvania Act 287 as amended.  On the back of the report is a description of an excavator’s rights and obligations under the statute. 
 
By use of the incident report, the parties are capable of notifying POCS of offenders and providing documentation to take further action to prevent damage to member’s underground facilities or injury to excavators or their employees.  
 
When notified of damage, members should fully investigate circumstances involved with damage.  Use the “Incident Report” to document the occurrence with POCS.  Fax a copy to POCS at (412) 464-7104.  Please ensure information is complete and that a clear violation of Pennsylvania Act 287 has occurred.  Additional information may be required and you may be contacted.  
 
Call 1-800-248-1786 for a copy of the Incident Report form.  It can be faxed or mailed to you.  Read the instructions carefully.  Make as many copies as you may need for future use.  We request you designate only one person from your organization as a “contact person” to administer these incident reports.
 
 
After completing the form, mail it to the Department of Labor and Industry’s Bureau of PENNSAFE at Room 1503 Labor and Industry Building, 7th and Forster Streets, Harrisburg, PA   17120.  Pennsylvania One Call System is not responsible for the issuance of citations or enforcement under this statute.  The PENNSAFE Bureau may be reached at 717-783-2071.
 
4.  Governing Structure
Pennsylvania One Call System, Inc. is a non-profit tax-exempt Pennsylvania Corporation.  A 36 member Board of Directors, comprised of representatives from each industry, governs it. 
 
5.  Membership
Membership is required by law, and open to all underground facility owners who agree to abide by POCS articles of incorporation, by-laws, and service agreement.
 
6.  Associate Membership
Excavators, locating services and other parties who share the goals of POCS can join the system as associate members.  Information on associate membership can be obtained by contacting POCS.
 
An electronic version of the Incident Report form is maintained on POCS’ Web Site along with other information about the organization.
 
 

THE GENERAL ASSEMBLY OF PENNSYLVANIA 



SENATE BILL 

No. 1104 Session of 2006 


        INTRODUCED BY TOMLINSON, RHOADES, LEMMOND, VANCE, PILEGGI,

           KITCHEN, COSTA, EARLL, PIPPY, RAFFERTY, FONTANA, KASUNIC,

           ORIE, WAUGH, BROWNE, WONDERLING, O'PAKE, LOGAN AND FERLO,

           FEBRUARY 14, 2006



        AS REPORTED FROM COMMITTEE ON CONSUMER AFFAIRS, HOUSE OF

           REPRESENTATIVES, AS AMENDED, OCTOBER 4, 2006



                                     AN ACT

     1  Amending the act of December 10, 1974 (P.L.852, No.287),

     2     entitled "An act to protect the public health and safety by

     3     preventing excavation or demolition work from damaging

     4     underground lines used in providing electricity,

     5     communication, gas, oil delivery, oil product delivery,

     6     sewage, water or other service; imposing duties upon the

     7     providers of such service, recorders of deeds, and persons

     8     and other entities preparing drawings or performing

     9     excavation or demolition work; and prescribing penalties,"

    10     further providing for the title of the act, for definitions,

    11     for duties of facility owners and for the duties of the One

    12     Call System; providing for liability, fees and governance of

    13     the One Call System; further providing for applicability;

    14     providing for the duties of project owners and for rights of

    15     the Auditor General; further providing for the governing

    16     board of the One Call System, for fines and penalties and for

    17     applicability to certain pipeline systems and facilities;

    18     providing for a voluntary payment dispute resolution process,

    19     for best efforts, for removal or tampering with a marking,

    20     for determination of position and type of lines and for

    21     impairment of rights and immunities; further providing for

    22     expiration; repealing provisions of the act of June 19, 2002

    23     (P.L.421, No.61), known as the Propane and Liquefied

    24     Petroleum Gas Act, concerning the prohibition of certain

    25     liquefied petroleum gas facilities or distributors from being

    26     subject to the Underground Utility Line Protection Law; and

    27     making an editorial change.

    28     The General Assembly of the Commonwealth of Pennsylvania



     1  hereby enacts as follows:

     2     Section 1.  The title of the act of December 10, 1974

     3  (P.L.852, No.287), referred to as the Underground Utility Line

     4  Protection Law, is amended to read:

     5                               AN ACT

     6  To protect the public health and safety by preventing excavation

     7     or demolition work from damaging underground lines used in

     8     providing electricity, communication, gas, propane, oil

     9     delivery, oil product delivery, sewage, water or other

    10     service; imposing duties upon the providers of such service,

    11     recorders of deeds, and persons and other entities preparing

    12     drawings or performing excavation or demolition work; and

    13     prescribing penalties.

    14     Section 2.  Section 1 of the act, amended November 30, 2004

    15  (P.L.1567, No.199), is amended to read:

    16     Section 1.  As used in this act:

    17     "Abandoned" means no longer in service and physically
    18  disconnected from a line.
    19     "Business day" means any day except a Saturday, Sunday or
    20  legal holiday prescribed by statute. A business day begins at
    21  12:00:00 a.m. and ends at 11:59:59 p.m.
    22     "Cartway" means that portion of a street which is improved by
    23  surfacing with permanent or semipermanent material and is
    24  intended for vehicular traffic.
    25     "Common Ground Alliance best practices" means the damage
    26  prevention industry recommended standards issued by the Common
    27  Ground Alliance, a not-for-profit corporation created pursuant
    28  to the issuance of the United States Department of
    29  Transportation's Common Ground Task Force report in 1999.
    30     "Complex project" means an excavation that involves more work
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     1  than properly can be described in a single locate request or any
     2  project designated as such by the excavator as a consequence of
     3  its complexity or its potential to cause significant disruption
     4  to lines or facilities and the public, including excavations
     5  that require scheduling locates over an extended time frame.
     6     "Consumer Price Index" means the index of consumer prices

     7  developed and updated by the Bureau of Labor Statistics of the

     8  United States Department of Labor.

     9     ["Contractor" means any person who or which performs

    10  excavation or demolition work for himself or for another

    11  person.]

    12     "Continuing property records" means a record required
    13  pursuant to 66 Pa.C.S. § 1702 (relating to continuing property
    14  records).
    15     "Demolition work" means the partial or complete destruction

    16  of a structure, by any means, served by or adjacent to a line or

    17  lines.

    18     "Department" means the Department of Labor and Industry of

    19  the Commonwealth.

    20     "Designer" means any architect, engineer or other person who

    21  or which prepares a drawing for a construction or other project

    22  which requires excavation or demolition work as herein defined.

    23     "Emergency" means a sudden or unforeseen occurrence involving

    24  a clear and immediate danger to life [or], property and the
    25  environment, including, but not limited to, serious breaks or

    26  defects in a facility owner's lines.

    27     "Excavation work" means the use of powered equipment or

    28  explosives in the movement of earth, rock or other material, and

    29  includes but is not limited to anchoring, augering, backfilling,

    30  blasting, boring, digging, ditching, drilling, driving-in,
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     1  grading, plowing-in, pulling-in, ripping, scraping, trenching

     2  and tunneling, but does not include soft excavation technology

     3  such as vacuum, high pressure air or water, tilling of soil for

     4  agricultural purposes to a depth of less than eighteen inches,

     5  the direct operations necessary or incidental to the purposes of

     6  finding or extracting natural resources, political subdivisions

     7  performing minor routine maintenance up to a depth of less than

     8  eighteen inches measured from the top of the edge of the cartway
     9  or the top of the outer edge of an improved shoulder, in
    10  addition to the performance of incidental de minimis excavation
    11  associated with the routine maintenance and the removal of
    12  sediment buildup, within the right-of-way of public roads or

    13  employes of the Department of Transportation performing within

    14  the scope of their employment work up to a depth of twenty-four

    15  inches beneath the existing surface within the right-of-way of a

    16  State highway.

    17     "Excavator" means any person who or which performs excavation

    18  or demolition work for himself or for another person.

    19     "Facility owner" means the public utility or agency,

    20  political subdivision, municipality, authority, rural electric

    21  cooperative or other person or entity who or which owns or

    22  operates a line. The term does not include the Department of

    23  Transportation within a State highway right-of-way. The term
    24  does not include any of the following:
    25     (1)  A person serving the person's own property through the
    26  person's own line if the person does not provide service to any
    27  other customer.
    28     (2)  A person using a line which the person does not own or
    29  operate if the use of the line does not serve more than a single
    30  property.
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     1     "Final design" means the engineering and construction
     2  drawings that are provided to a bidder or other person who is
     3  asked to initiate construction on the bid date or the date the
     4  project is set for construction in the absence of a bid.
     5     "Horizontal directional drilling" means the use of horizontal
     6  boring devices that can be guided between a launch point and a
     7  reception point beneath the earth's surface.
     8     "Line" or "facility" means an underground conductor or

     9  underground pipe or structure used in providing electric or

    10  communication service, or an underground pipe used in carrying,
    11  gathering, transporting or providing natural or artificial gas,

    12  petroleum, propane, oil or [oil] petroleum and production
    13  product, sewage, water or other service to one or more

    14  transportation carriers, consumers or customers of such service

    15  and the appurtenances thereto, regardless of whether such line

    16  or structure is located on land owned by a person or public

    17  agency or whether it is located within an easement or right-of-

    18  way. [The term includes storm drainage and traffic loops.] The
    19  term shall include unexposed storm drainage and traffic loops
    20  that are not clearly visible. The term shall not include crude
    21  oil or natural gas production and gathering lines or facilities
    22  unless the line or facility is a regulated onshore gathering
    23  line as defined in regulations promulgated after January 1,
    24  2006, by the United States Department of Transportation pursuant
    25  to the Pipeline Safety Act of 1992 (Public Law 102-508, 49
    26  U.S.C. § 60101 et seq.), if the regulated gathering line is
    27  subject to the damage prevention program requirements of 49 CFR
    28  § 192.614.
    29     "Locate request" means a communication between an excavator
    30  or designer and the One Call System in which a request for
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     1  locating facilities is processed. Locate requests submitted by
     2  an excavator performing work within the right-of-way of any
     3  State highway, either under contract to the Department of
     4  Transportation or under authority of a permit issued by the
     5  Department of Transportation, shall include the number of the
     6  Department of Transportation contract or permit.
     7     "Minor routine maintenance" means shaping of or adding dust

     8  palliative to unpaved roads, removal and application of patches

     9  to the surface or base of flexible base, rigid base or rigid

    10  surface roads by either manual or mechanized method to the

    11  extent of the existing exposed base material, crack and joint

    12  sealing, adding dust palliative to road shoulders, patching and
    13  cutting of shoulders and shoulder bases by either manual or

    14  mechanized methods to the extent of the existing exposed base,

    15  and cleaning of inlets and drainage pipes and ditches.

    16     "One Call System" means [a] the communication system

    17  established within this Commonwealth to provide a single

    18  nationwide toll-free telephone number or 811 number for

    19  [contractors] excavators or designers or any other person

    20  covered by this act to call facility owners and notify them of

    21  their intent to perform excavation, demolition or similar work

    22  as defined by this act. [A] The One Call System shall be

    23  incorporated and operated as a nonprofit corporation pursuant to

    24  15 Pa.C.S. Pt. II Subpt. C (relating to nonprofit corporations).

    25     "Operator" means any individual in physical control of

    26  powered equipment or explosives when being used to perform

    27  excavation or demolition work.

    28     ["Owner" means any person who or which engages a contractor

    29  for construction or any other project which requires excavation

    30  or demolition work as herein defined.]
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     1     "Person" means an individual, partnership, corporation,

     2  political subdivision, a municipal authority, the Commonwealth

     3  and its agencies and instrumentalities, or any other entity.

     4     "Powered equipment" means any equipment energized by an

     5  engine or motor and used in excavation or demolition work.

     6     "Preconstruction request" means a notification to facility
     7  owners regarding a complex project.
     8     "Project owner" means any person who or which engages an
     9  excavator for construction or any other project which requires
    10  excavation or demolition work.
    11     "Secretary" means the Secretary of Labor and Industry of the

    12  Commonwealth.

    13     "Site" means the specific place denoted on the locate request
    14  where excavation or demolition work is being or is planned to be

    15  performed. A site should be denoted as a clearly defined,
    16  bounded area, including relevant identifiable points of
    17  reference such as the specific address with a specific
    18  description as to the portion of the property, including
    19  descriptions such as front, back, left side, right side and
    20  direction such as N, S, E, W or variants. Where possible, the
    21  points should also reference, without limitation, the size and
    22  radius or circumference of the excavation, utility pad or
    23  pedestal numbers, utility pole numbers, landmarks, including
    24  trees, fountains, fences, railroads, highway and pipeline
    25  markers, and latitude and longitude.
    26     "Subsurface Utility Engineering" or "(SUE)" means those
    27  techniques set forth in the American Society of Civil Engineers
    28  (ASCE) standard CI/ASCE 38-02, or its successor document as
    29  determined by the One Call System.
    30     "Tolerance zone" means the horizontal space within eighteen
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     1  inches of the outside wall or edge of a line or facility.

     2     "Traffic loop" means a device that detects metal object such
     3  as cars and bicycles based on the change in inductance that they
     4  induce in the device.
     5     ["Working day" means any day except a Saturday, Sunday or

     6  legal holiday prescribed by act of the General Assembly.]

     7     Section 3.  Sections 2 and 3 of the act, amended November 30,

     8  2004 (P.L.1567, No.199), are amended to read:

     9     Section 2.  It shall be the duty of each facility owner:

    10     (1)  To be a member of and give written notice to [a] the One

    11  Call System. Such notice shall be in a form acceptable to [a]

    12  the One Call System and include:

    13     (i)  the legal name of the facility owner[;] and their
    14  official mailing address;
    15     (ii)  the names of the counties and municipalities, down to

    16  and including wards in Philadelphia, Pittsburgh, Allentown and

    17  Erie, in which its lines are located and other related
    18  information as may be required by the One Call System regarding
    19  the location of a member's facilities;

    20     (iii)  the facility owner's address (by street, number and

    21  political subdivision), and the telephone number and fax number,

    22  if available, to which inquiries may be directed as to the

    23  location of such lines; [and]

    24     (iv)  [at the option of any facility owner,] the street

    25  identifications[, within or outside of the municipality] or like
    26  information within each of the municipalities in which its lines

    27  are located. This information shall be in a form acceptable to

    28  [a] the One Call System. [and shall include the names of streets

    29  bounding, crossing or adjacent to the facility owner's lines.]

    30  Upon [receipt of a signed street identification list] acceptance
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     1  of the information from a facility owner, [a] the One Call

     2  System shall provide the facility owner with notification within

     3  the boundaries described [in the street identification list].

     4  All facility owners [which opt for this service] shall agree to

     5  indemnify and hold harmless [a] the One Call System for any

     6  [street identity] errors and omissions on the part of the

     7  facility owner or the [contractor] excavator or designer

     8  providing [street identifications.] the information as the agent
     9  of the facility owner; and
    10     (v)  any other information required by the One Call System.
    11     (2)  [To give to a One Call System like written notice within

    12  five working days after any of the matters stated in the last

    13  previous notice shall have changed.] To provide the One Call
    14  System, within five business days, with any revised information
    15  required under this section.
    16     (4)  Not more than ten [working] business days after receipt

    17  of a request [therefor] from a designer who identifies the site

    18  of excavation or demolition work for which he is preparing a

    19  drawing, to initially respond to his request for information as

    20  to the position and type of the facility owner's lines at such

    21  site based on the information currently in the facility owner's

    22  possession[.] or to mark the plans which have been provided to
    23  it by the designer by field location or by another method agreed
    24  to by the designer, excavator and facility owner, or their
    25  agent. The facility owner shall so advise the person making the

    26  request of the facility owner's status at the site through [a]

    27  the One Call System.

    28     (5)  [Not more than two working days after] After receipt of

    29  a timely request [therefor] from [a contractor] an excavator or

    30  operator who identifies the site of excavation or demolition
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     1  work he intends to perform[:] and not later than the business
     2  day prior to the scheduled date of excavation:
     3     (i)  To mark, stake, locate or otherwise provide the position

     4  of the facility owner's underground lines at the site within

     5  eighteen inches horizontally from the outside wall of such line

     6  in a manner so as to enable the [contractor] excavator, where

     7  appropriate, to employ prudent techniques, which may include

     8  hand-dug test holes, to determine the precise position of the

     9  underground facility owner's lines. This shall be done to the

    10  extent such information is available in the facility owner's

    11  records or by use of standard locating techniques other than

    12  excavation. Standard locating techniques shall include at the
    13  utility owner's discretion the option to choose available
    14  technologies suitable to each type of line or facility being
    15  located at the site, topography, soil conditions or to assist
    16  the facility owner in locating its lines or facilities, based on
    17  accepted engineering and operational practices. Facility owners
    18  shall make reasonable efforts during the excavation phase to
    19  locate or notify excavators of the existence and type of
    20  abandoned lines that remain on the continuing property records
    21  of the facility owners.
    22     (i.1)  [A] To, where contained on its continuing property
    23  records, [facility owner may] identify the location of [a known

    24  facility connected] an actually known facility's point of
    25  connection to its facilities, [but] where the point of
    26  connection is not owned or operated by the facility owner[, as a

    27  helpful guide to the excavator or owner]. The identification

    28  shall not be deemed to impose any liability upon the facility

    29  owner for the accuracy of the [private facility] other
    30  facility's identification.
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     1     (ii)  [A facility owner,] To, at its option, [may] timely

     2  elect to excavate around its facilities in fulfillment of this

     3  subparagraph.

     4     (iii.1)  To propose mutually agreeable scheduling by which
     5  the excavator, facility owner or designer may locate the
     6  facilities.
     7     (v)  To respond to all notices through [a] the One Call

     8  System, provided the request is made in the time frame set forth

     9  under this act. The response shall be made not later than the
    10  end of the second business day following receipt of the
    11  notification by the One Call System, excluding the business day
    12  upon which the notification is received, or not later than the
    13  day prior to the scheduled date of excavation, if the excavator
    14  specifies a later date. In the case of an emergency, to respond
    15  through the One Call System as soon as practicable following
    16  receipt of notification of the emergency by the One Call System.
    17     (vi)  In marking the approximate position of underground

    18  lines or facilities, the facility owner shall follow [American

    19  Public Works Association and Utility Locating and Coordination

    20  Council Temporary Marking Standards.] the Common Ground Alliance
    21  Best Practices for Temporary Marking set forth in ANSI standard
    22  Z535.1. Should the [American Public Works Association and

    23  Utility Locating and Coordination Council Temporary Marking

    24  Standards] Common Ground Alliance Best Practices be amended, the

    25  amended [standards] guidelines shall be applied and followed. If
    26  the Common Ground Alliance Best Practices no longer publishes
    27  guidelines for temporary markings or if the responsibility for
    28  publishing the guidelines is transferred to or assumed by
    29  another entity, the facility owner shall follow the guidelines
    30  approved by the One Call System's board of directors.
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     1     (vii)  To respond to [emergencies] emergency notifications as

     2  soon as [practical] practicable following receipt of

     3  notification of such emergency. The response by the facility
     4  owner shall be consistent with the nature of the emergency
     5  information received by the facility owner.
     6     (viii)  To participate in preconstruction meetings for a
     7  complex project or as described in clause (3) of section 5.
     8     (ix)  If notification is received pursuant to clause (8) of
     9  section 5, to give priority to responding to notification as an
    10  emergency.
    11     [(8)  Operation costs for a One Call System shall be shared,

    12  in an equitable manner for services received, by facility owner

    13  members as determined by a One Call System's board of directors.

    14  Political subdivisions with a population of less than two

    15  thousand persons or municipal authorities having an aggregate

    16  population in the area served by the municipal authority of less

    17  than five thousand persons shall be exempt from payment of any

    18  service fee.]

    19     (9)  If a facility owner fails to become a member of [a] the
    20  One Call System in violation of this act and a line or lines of

    21  such nonmember facility owner are damaged by [a contractor] an
    22  excavator by reason of the [contractor's] excavator's failure to

    23  notify the facility owner because the facility owner was not a

    24  member of [a] the One Call System serving the location where the

    25  damage occurred, such facility owner shall have no right of

    26  recovery from the [contractor] excavator of any costs associated

    27  with the damage to its lines. The right herein granted shall not

    28  be in limitation of any other rights of the [contractor]

    29  excavator.

    30     (10)  To submit an incident report to the department not more
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     1  than ten [working] business days after receipt of notice that

     2  the facility owner's lines have been damaged by excavation or

     3  demolition activities that resulted in personal injury or in

     4  property damage to parties other than the affected excavator or

     5  facility owner. In addition, the incident report may likewise be

     6  furnished to the Pennsylvania Public Utility Commission and the

     7  Pennsylvania Emergency Management Agency pursuant to memoranda

     8  of understanding negotiated between these agencies and the

     9  department[.], which shall, at a minimum, provide for a common
    10  reporting format for incident reports. The department shall

    11  furnish to [a] the One Call System, upon reasonable request,

    12  statistical data pertaining to the number of incident reports

    13  filed with the department and the type, number and results of

    14  investigations for violations of this act.

    15     (11)  To comply with all requests for information by the

    16  department relating to the department's enforcement authority

    17  under this act within thirty days of the receipt of the request.

    18     Section 3.  It shall be the duty of [a] the One Call System

    19  to do the following:

    20     (1.1)  To assign [a serial number and] one or more serial
    21  numbers and the date that the site may legally be excavated and
    22  to log the entire voice transaction on logging recorders in

    23  appropriate digital form and maintain these logs for five years.

    24  All records shall be indexed and available to the parties

    25  involved at a reasonable cost and at reasonable times set by [a]

    26  the One Call System.

    27     (1.2)  Perform the obligations, as set forth under this

    28  section, on behalf of the facility owner, [contractor] excavator
    29  or designer as established by the board of directors of [a] the
    30  One Call System.
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     1     (1.3)  Provide access to municipal lists provided to [a] the
     2  One Call System for those interested parties. This list shall

     3  contain facility owners having lines in the municipality,

     4  including wards as indicated in subclause (ii) of clause (1) of

     5  section 2, and to maintain, for each municipality, a list

     6  containing the information as required to be submitted by the

     7  facility owner. Such list shall be updated as revised

     8  information is received from the facility owner within five

     9  [working] business days.

    10     (2)  To make such lists under clause (1.3) available for

    11  public inspection via the county recorder of deeds without

    12  charge. A maximum copy fee of no more than twenty-five dollars

    13  ($25) may be charged per county list. Each facility owner change

    14  shall be forwarded, at no charge, to the respective county

    15  recorder of deeds for public access. The recorder of deeds shall

    16  make such list available for public inspection[.] based on the
    17  most current information provided to it by the One Call System.
    18     (3)  Not more than ten [working] business days after the

    19  receipt of a clear and specific request from the department, to

    20  provide access to or photocopies of specific One Call System

    21  response records, tickets or other like information relating to

    22  matters under investigation by the department pursuant to its

    23  enforcement authority under this act.

    24     (4)  To determine the maximum geographic area that shall
    25  constitute a valid single notification and to determine when
    26  multiple notifications shall be required of any person,
    27  including the method, the type and the number of notifications
    28  in a complex project.
    29     (5)  If approved by the board of directors of the One Call
    30  System, to offer a service for the application and obtaining of
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     1  State or municipal permits for excavation work. Issuance of the
     2  required permits shall be the responsibility of the appropriate
     3  State or municipal agency which has jurisdiction over the type
     4  of excavation work being performed.
     5     (6)  Pursuant to policies adopted by the One Call System's
     6  board of directors, to provide a secure repository for and
     7  access to subsurface utility engineering data received from
     8  project owners to affected facility owner members.
     9     (7)  To inquire, when an excavator has notified the One Call
    10  System of the existence of a release of natural gas or other
    11  hazardous substance or of potential danger to life, health or
    12  property, whether the excavator has notified the 911 system. If
    13  the 911 system has not been notified, the One Call System shall
    14  notify the excavator of the excavator's responsibility to notify
    15  the 911 system and shall make a record of the conversation.
    16     Section 4.  The act is amended by adding a section to read:

    17     Section 3.1.  (a)  The duties of the One Call System are
    18  those duties as set forth in section 3. Duties assigned to other
    19  parties in other sections of this act shall be the duties of
    20  those parties and shall not be imputed to the One Call System,
    21  including the duty to provide accurate information to the One
    22  Call System concerning proposed excavation and the duty to
    23  locate facilities at a site.
    24     (b)  The One Call System shall not be liable for damages to
    25  the person or the person's property arising out of its
    26  nonnegligent actions in furtherance of the duties imposed under
    27  this act and shall be liable only if the failure to comply was
    28  the proximate cause of any damages claimed.
    29     (c)  Reserved.
    30     (d)  The One Call System shall be governed by a board of
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     1  directors, to be chosen by the facility owners. No less than
     2  twenty percent of the seats on the board shall be held by
     3  municipalities or municipal authorities. The board shall include
     4  all of the following:
     5     (1)  The Chairman of the Pennsylvania Public Utility
     6  Commission or his designee.
     7     (2)  The Director of the Pennsylvania Emergency Management
     8  Agency or his designee.
     9     (3)  The Secretary of Labor and Industry or his designee.
    10     (4)  The Secretary of Transportation or his designee.
    11     (5)  An excavator or excavation industry representative.
    12     (6)  A designer or designer industry representative.
    13     (e)  Operation costs for the One Call System shall be shared,
    14  in an equitable manner for services received, by facility owner
    15  members as determined by the One Call System's board of
    16  directors. Political subdivisions with a population of less than
    17  two thousand people or municipal authorities having an aggregate
    18  population in the area served by the municipal authority of less
    19  than five thousand people shall be exempt from the payment of
    20  any service fee. The One Call System may be reimbursed for its
    21  costs in providing this service from the contractor fees.
    22     (f)  All fees shall be set by the board of directors and
    23  shall be based on the latest annual audited cost factors of the
    24  One Call System. Fees shall be set and adjusted to a rate not
    25  more than five percent above the audited cost factor plus the
    26  current average published Consumer Price Index for Pennsylvania.
    27  Costs of capital improvements may be added, if the improvement
    28  receives a majority vote of the board of directors.
    29     (g)  An excavator, designer or operator who proposes to
    30  commence excavation or demolition work and requests information
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     1  of the One Call System shall be charged a fee for the service
     2  received from the One Call System. The fee shall be used to
     3  offset the operation cost levied on the political subdivision
     4  and municipal authority members in lieu of additional fees
     5  charged for locations under this act.
     6     (h)  Any request for information shall be reviewed and
     7  provided as determined in accordance with the procedure
     8  established by the One Call System's board of directors.
     9     Section 5.  Section 4 of the act, amended December 19, 1996

    10  (P.L.1460, No.187), is amended to read:

    11     Section 4.  It shall be the duty of each designer preparing a

    12  drawing [requiring] which requires excavation or demolition work

    13  within the Commonwealth:

    14     (2)  To request the line and facility information prescribed

    15  by section 2, clause (4) from [a] the One Call System not less

    16  than ten nor more than ninety [working] business days before

    17  final design is to be completed. This clause is not intended to

    18  prohibit designers from obtaining such information more than

    19  ninety days before final design is to be completed; however,

    20  they shall state in their requirements that such work is

    21  preliminary.

    22     (2.1)  To forward a copy of the project plans to each
    23  facility owner who requests a copy. If a designer is unable to
    24  provide a copy because of security of the project or proprietary
    25  concerns regarding the design or the project, the designer shall
    26  negotiate in a timely manner with the facility owner the means
    27  of obtaining the necessary data.
    28     (3)  To show upon the drawing the position and type of each

    29  facility owner's line, derived pursuant to the request made as

    30  required by clause (2), and the name of the facility owner[, and
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     1  the facility owner's designated office address and the telephone

     2  number] as shown on the list referred to in section 3.

     3     (4)  To make a reasonable effort to prepare the construction

     4  drawings to avoid damage to and minimize interference with a

     5  facility owner's facilities in the construction area by

     6  maintaining the clearance as provided for in the applicable
     7  easement condition or an eighteen-inch clearance of the facility

     8  owner's facilities if no easement restriction exists.

     9     (5)  A designer shall be deemed to have met the obligations

    10  of clause (2) if he calls [a] the One Call System and shows as

    11  proof the serial number of one call notice on drawings. The

    12  designer shall also show the toll-free number of [a] the One

    13  Call System on the drawing near his serial number.

    14     (6)  If, after receiving information from the facility

    15  owners, the designer decides to change the site of a proposed

    16  excavation, the obligations imposed by this section shall apply

    17  to the new site.

    18     (7)  The designer who has complied with the terms of this act

    19  and who was not otherwise negligent shall not be subject to

    20  liability or incur any obligation to facility owners, operators,

    21  owners or other persons who sustain injury to person or property

    22  as a result of the excavation or demolition planning work of the

    23  designer.

    24     Section 6.  Section 5 of the act, amended November 30, 2004

    25  (P.L.1567, No.199), is amended to read:

    26     Section 5.  It shall be the duty of each [contractor]

    27  excavator who intends to perform excavation or demolition work

    28  within this Commonwealth:

    29     (2.1)  To request the location and type of facility owner

    30  lines at each site by notifying the facility owner through [a]
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     1  the One Call System. Notification shall be not less than three

     2  nor more than ten [working] business days in advance of

     3  beginning excavation or demolition work. No work shall begin
     4  earlier than the scheduled excavation date which shall be on or
     5  after the third business day after notification. The scheduled
     6  excavation date shall exclude the date upon which notification
     7  was received by the One Call System and notification received on
     8  a Saturday, Sunday or holiday, which shall be processed on the
     9  following business day. In the case of a complex project,
    10  notification shall not be less than ten business days in advance
    11  of the beginning of excavation or demolition work.
    12     (2.2)  To provide [a] the One Call System with specific

    13  information to identify the site so that facility owners might

    14  provide indications of their lines. [A contractor] An excavator
    15  shall be deemed to have met the obligations of clause (2.1) if

    16  he calls [a] the One Call System, provides the site and other
    17  required information and receives a serial number.

    18     (3)  [If a contractor] In a complex project or if an
    19  excavator intends to perform work at multiple sites or over a

    20  large area, he shall take reasonable steps to work with facility

    21  owners, including scheduling and conducting a preconstruction

    22  meeting, so that they may locate their facilities at a time

    23  reasonably in advance of the actual start of excavation or

    24  demolition work for each phase of the work. A preconstruction
    25  meeting may take place at any time prior to the commencement of
    26  excavation or demolition work, and the excavator, facility
    27  owners and designer, or their agents, shall attend the meeting.
    28  Notice of the meeting shall be given sufficiently in advance so
    29  as to permit attendance, either in person or electronically, by
    30  the excavator, facility owners and designer, or their agents,
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     1  and shall include information sufficient to identify the scope
     2  of work. If the excavator does not believe that a
     3  preconstruction meeting is necessary under the circumstances of
     4  this paragraph it shall indicate such belief in its notice, but
     5  any facility owner with facilities at the site may request a
     6  meeting with the excavator and a meeting shall be held between
     7  the facility owner and the excavator. After commencement of

     8  excavation or demolition work, the [contractor] excavator shall

     9  be responsible for protecting and preserving the staking,

    10  marking or other designation until no longer required for proper

    11  and safe excavation or demolition work at or near the

    12  underground facility, or by [calling for an additional

    13  relocation] contacting the One Call System to request that the
    14  facilities be marked again in the event that the previous

    15  markings have been compromised or eliminated.

    16     (3.1)  To comply with the requirements established by the One
    17  Call System as determined by the board of directors regarding
    18  the maximum area that a notification may cover.
    19     (4)  To exercise due care; and to take all reasonable steps

    20  necessary to avoid injury to or otherwise interfere with all

    21  lines where positions have been provided to the [contractor]

    22  excavator by the facility owners pursuant to clause (5) of

    23  section 2. Within the tolerance zone [or if insufficient

    24  information is available pursuant to clause (5) of section 2,

    25  the contractor] the excavator shall employ prudent techniques,

    26  which may include hand-dug test holes, to ascertain the precise

    27  position of such facilities[,]. If insufficient information to
    28  safely excavate is available pursuant to clause (5) of section
    29  2, the excavator shall employ like prudent techniques which

    30  shall be paid for by the project owner pursuant to clause (15)

    20060S1104B2127                 - 20 -     



     1  of this section.

     2     (5)  If the facility owner fails to respond to the

     3  [contractor's timely request within the two work days]

     4  excavator's timely request as provided under clause (5) of

     5  section 2 or the facility owner notifies the [contractor]

     6  excavator that the line cannot be marked within the time frame

     7  and a mutually agreeable date for marking cannot be arrived at,

     8  the [contractor] excavator may proceed with excavation [at the

     9  end of three working days] as scheduled, but not earlier than
    10  the lawful dig date, provided he exercises due care in his

    11  endeavors, subject to the limitations contained in this clause

    12  and clauses (2.1) through (4).

    13     (6)  To inform each operator employed by the [contractor]

    14  excavator at the site of such work of the information obtained

    15  by the [contractor] excavator pursuant to clauses (2.1) through

    16  (5), and the [contractor] excavator and operator shall:

    17     (i)  Plan the excavation or demolition to avoid damage to or

    18  minimize interference with a facility owner's facilities in the

    19  construction area. Excavation or demolition work which requires

    20  temporary or permanent interruption of a facility owner's

    21  service shall be coordinated with the affected facility owner in

    22  all cases.

    23     (ii)  After consulting with a facility owner, provide such

    24  support and mechanical protection for known facility owner's

    25  lines at the construction site during the excavation or

    26  demolition work, including during backfilling operations, as may

    27  be reasonably necessary for the protection of such lines.

    28     (7)  To report immediately to the facility owner any break or

    29  leak on its lines, or any dent, gouge, groove or other damage to

    30  such lines or to their coating or cathodic protection, made or
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     1  discovered in the course of the excavation or demolition work.

     2  The One Call System board of directors may adopt procedures to
     3  permit reporting under this clause through the One Call System.
     4     (8)  [To alert immediately the occupants of premises as to

     5  any emergency that such person may create or discover at or near

     6  such premises.] To immediately notify 911 and the facility
     7  owner, if the damage results in the escape of any flammable,
     8  toxic, or corrosive gas or liquid which endangers life, health
     9  or property. The excavator shall take reasonable measures, based
    10  on its knowledge, training, resources, experience and
    11  understanding of the situation to protect themselves and those
    12  in immediate danger, the general public, property and the
    13  environment until the facility owner or emergency responders
    14  have arrived and completed their assessment and shall remain on
    15  site to convey any pertinent information to responders that may
    16  help them to safely mitigate the situation.
    17     (9)  The time requirements of clause (2.1) shall not apply to

    18  a facility owner or [contractor] excavator performing excavation

    19  or demolition work in an emergency, as defined in section 1;

    20  nonetheless, all facility owners shall be notified as soon as

    21  possible before, during or after excavation or demolition,

    22  depending upon the circumstances.

    23     (11)  [A contractor] An excavator shall use the color white

    24  to mark a proposed excavation site when exact site information

    25  cannot be provided.

    26     (11.1)  To assist a facility owner in determining involvement
    27  of a facility owner's lines by disclosing additional available
    28  information requested by the facility owner, including
    29  dimensions and the direction of proposed excavations.
    30     (11.2)  If using horizontal directional drilling (HDD), at a
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     1  minimum, to utilize the best practices published by the HDD
     2  Consortium.
     3     (12)  The following standards shall be applied in determining

     4  whether [a contractor] an excavator shall incur any obligation

     5  or be subject to liability as a result of [a contractor's] an
     6  excavator's demolition or excavation work damaging a facility

     7  owner's facilities:

     8     (i)  The [contractor] excavator who has complied with the

     9  terms of this act and who was not otherwise negligent shall not

    10  be subject to liability or incur any obligation to facility

    11  owners, operators, project owners or other persons who sustain

    12  injury to person or property as a result of the [contractor's]

    13  excavator's excavation or demolition work damaging a facility

    14  owner's lines.

    15     (ii)  Where [a contractor] an excavator has failed to comply

    16  with the terms of this act or was otherwise negligent, and the

    17  facility owner or designer has misidentified, mislocated or

    18  failed to identify its facilities pursuant to this act, then in

    19  computing the amount of reimbursement to which the facility

    20  owner is entitled, the cost of repairing or replacing its

    21  facilities shall be diminished in the same proportion that the

    22  facility owner's or designer's misidentification, mislocation or

    23  failure to identify the facilities contributed to the damage.

    24  Should the facility owner or designer not have misidentified,

    25  mislocated or failed to identify its facilities pursuant to this

    26  act, there shall be no diminution of the facility owner's right

    27  of recovery.

    28     (13)  If, after receiving information from [a] the One Call

    29  System or directly from a facility owner, the [contractor]

    30  excavator decides to change the location, scope or duration of a
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     1  proposed excavation, the obligations imposed by this section

     2  shall apply to the new location.

     3     (14)  If [a contractor] an excavator removes its equipment

     4  and vacates a worksite for more than two [working] business
     5  days, he shall renotify [a] the One Call System unless other

     6  arrangements have been made directly with the facility owners

     7  involved in his worksite.

     8     (15)  When the information required from the facility owner

     9  under clause (5)(i) of section 2 cannot be provided or due to
    10  the nature of the information received from the facility owner,
    11  it is reasonably necessary for the [contractor] excavator to

    12  ascertain the precise location of any line or abandoned or
    13  unclaimed lines by prudent techniques, which may include hand-

    14  dug test holes, vacuum excavation or other similar devices, the

    15  [contractor] excavator shall promptly notify the project owner

    16  or the project owner's representative, either orally or in

    17  writing. If oral notification is given, the notice shall be
    18  reduced to writing within a reasonable time by the project owner
    19  or excavator. After giving such notice, the [contractor]

    20  excavator shall be entitled to compensation from the project
    21  owner for this additional work as provided in the latest edition

    22  of the Pennsylvania Department of Transportation Form 408

    23  specifications for extra work performed on a force account

    24  basis. The provisions of this subsection shall not be deemed to

    25  limit any other rights which the [contractor] excavator has

    26  under its contract with the project owner or otherwise.

    27  Provisions in any contract, public or private, which attempt to

    28  limit the rights of [contractors] excavators under this section

    29  shall not be [waived] valid for any reason, and any attempted

    30  waiver of this section shall be void and unenforceable as
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     1  against public policy and any such attempted waiver shall be

     2  reported to the [Department of Labor and Industry] department.

     3     (16)  To submit an incident report to the department not more

     4  than ten [working] business days after striking or otherwise

     5  damaging a facility owner's line during excavation or demolition

     6  activities that resulted in personal injury or property damage

     7  to parties other than the affected [contractor] excavator or
     8  facility owner. In addition, the incident report may be

     9  furnished to the Pennsylvania Public Utility Commission and the

    10  Pennsylvania Emergency Management Agency pursuant to memoranda

    11  of understanding negotiated between these agencies and the

    12  department.

    13     (17)  To comply with all requests for information by the

    14  department relating to the department's enforcement authority

    15  under this act within thirty days of the receipt of the request.

    16     (18)  To, if it chooses to do so and if working for a
    17  facility owner, a municipality or a municipal authority,
    18  delegate the power to discharge the duties set forth in clauses
    19  (2.1) and (2.2) to its project owner, with the project owner's
    20  consent. If the power is delegated pursuant to this clause, both
    21  the excavator and the project owner shall be responsible for
    22  providing the required notices.
    23     (19)  To ensure the accuracy of any information provided to
    24  the One Call System pursuant to this section.
    25     Section 7.  Section 6 of the act, amended December 12, 1986

    26  (P.L.1574, No.172), is amended to read:

    27     Section 6.  [This] Except as otherwise provided in this act,
    28  this act shall not be deemed to amend or repeal any other law,

    29  Commonwealth regulation or any local ordinance enacted pursuant

    30  to law concerning the same subject matter, it being the
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     1  legislative intent that any such other law or local ordinance

     2  shall have full force and effect where not inconsistent with

     3  this act.

     4     Section 8.  The act is amended by adding sections to read:

     5     Section 6.1.  It shall be the duty of each project owner who
     6  engages in excavation or demolition work to be done within this
     7  Commonwealth:
     8     (1)  To utilize sufficient quality levels of subsurface
     9  utility engineering or other similar techniques WHENEVER          <--

    10  PRACTICABLE to properly determine the existence and positions of
    11  underground facilities when designing known complex projects or   <--

    12  when designing projects having an estimated cost of five hundred  <--

    13  thousand dollars ($500,000) FOUR HUNDRED THOUSAND DOLLARS         <--

    14  ($400,000) or more.
    15     (2)  To timely respond to notifications received from
    16  excavators pursuant to clause (15) of section 5.
    17     (3)  To not release to bid or construction any project until
    18  after final design is completed.
    19     (4)  To participate in design and preconstruction meetings
    20  either directly or through a representative.
    21     (5)  To furnish the pertinent data obtained through
    22  subsurface utility engineering to the One Call System in a
    23  mutually agreeable format.
    24     (6)  For new construction and where practicable in the
    25  opinion of the project owner, to install color-coded permanent
    26  markers to indicate the type and location of all laterals
    27  installed by the project owner.
    28     Section 7.  (a)  The Auditor General may review management
    29  and financial audits of the One Call System, which audits shall
    30  be performed by a qualified auditing firm within this
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     1  Commonwealth. A copy of the audit shall be submitted to the
     2  Auditor General upon its completion and to the General Assembly
     3  by October 31 of the year following the end of the audit period.
     4  The cost of reasonable expenses incurred by the Auditor General
     5  in performing the obligations under this section shall be
     6  reimbursed by the One Call System. The fees shall not be
     7  inconsistent with those of commercial auditing firms for similar
     8  work.
     9     (b)  The Auditor General, for the purposes set forth in
    10  subsection (a), and any contractor, excavator, facility owner or
    11  member of the One Call System shall have the right during
    12  regular business hours to inspect and copy any record, book,
    13  account, document or any other information relating to the
    14  provision of one call services by the One Call System, at the
    15  cost determined by the board of directors.
    16     (c)  The One Call System shall submit an annual report to its
    17  members, and a copy of the report shall be submitted to the
    18  Auditor General.
    19     Section 9.  Section 7.1 of the act, amended December 19, 1996

    20  (P.L.1460, No.187), is amended to read:

    21     [Section 7.1.

    22     (b)  A One Call System shall be governed by a board of

    23  directors, to be chosen by the facility owners. No less than

    24  twenty percent of the seats on the board shall be held by

    25  municipalities or municipal authorities. The board shall include

    26  the following:

    27     (1)  The Chairman of the Pennsylvania Public Utility

    28  Commission or his designee.

    29     (2)  The Director of the Pennsylvania Emergency Management

    30  Agency or his designee.
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     1     (3)  The Secretary of Labor and Industry or his designee.

     2     (4)  The Secretary of Transportation or his designee.

     3     (5)  A contractor or industry representative.

     4     (6)  A designer or industry representative.

     5     (b.1)  All fees are to be set by the board of directors and

     6  shall be based on the latest annual audited cost factors of a

     7  One Call System. Fees shall be set and adjusted to a rate not

     8  more than five percent above the audited cost factor plus the

     9  current average published Consumer Price Index for Pennsylvania.

    10  Costs of capital improvements may be added, provided the

    11  improvement receives a majority vote of the board of directors.

    12     (c)  The Auditor General, for the purposes set forth in

    13  subsection (c.1), and any contractor, facility owner or member

    14  of a One Call System shall have the right at any time to inspect

    15  and copy any record, book, account, document or any other

    16  information relating to the provision of one call services by a

    17  One Call System at his own cost.

    18     (c.1)  The Auditor General shall conduct a biennial

    19  performance and financial audit of a One Call System. A copy of

    20  the audit conducted by the Auditor General under this paragraph

    21  shall be submitted to the General Assembly no later than one

    22  hundred and eighty days following the end of the audit period.

    23  The actual cost of reasonable expenses incurred by the Auditor

    24  General in performing his obligations under this section shall

    25  be reimbursed by a One Call System. Such fees shall not be

    26  inconsistent with those of commercial auditing firms for similar

    27  work.

    28     (c.2)  A One Call System shall submit an annual report to its

    29  members, and a copy of the report shall be submitted to the

    30  General Assembly.
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     1     (g)  Any contractor, designer or operator who proposes to

     2  commence excavation or demolition work and requests information

     3  of a One Call System shall be charged a fee for the service

     4  received from a One Call System. Such fee shall be used to

     5  offset the operation cost levied on the political subdivision

     6  and municipal authority members in lieu of additional fees

     7  charged for locations specifically related to this act.]

     8     Section 10.  Section 7.2 of the act, amended November 30,

     9  2004 (P.L.1567, No.199), is amended to read:

    10     Section 7.2.  (a)  Any person violating any of the provisions

    11  of this act, except clauses (1) and (2) of section 2, commits a

    12  summary offense and shall, upon conviction, be sentenced to pay

    13  a fine of not less than two thousand five hundred dollars

    14  ($2,500) nor more than [twenty-five thousand dollars ($25,000)]

    15  fifty thousand dollars ($50,000) or undergo imprisonment for not

    16  more than ninety days, or both. The Attorney General of the

    17  Commonwealth or any district attorney may enforce the provisions

    18  of this act in any court of competent jurisdiction. The

    19  department, in consultation with the Attorney General, may also

    20  enforce the provisions of this act in any court of competent

    21  jurisdiction. A facility owner may petition any court of

    22  competent jurisdiction to enjoin any excavation or demolition

    23  work conducted in violation of this act. Local law enforcement
    24  or emergency management personnel may, in the interest of public
    25  safety, order excavators on a site to stop further excavation,
    26  if the excavation is being conducted in violation of this act.
    27     (b)  Fines levied under subsection (a) shall be determined

    28  according to the following schedule:

    29     (1)  Where violations result in property damage that does not

    30  exceed three thousand dollars ($3,000), the fine shall not
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     1  exceed [three thousand dollars ($3,000)] five thousand dollars
     2  ($5,000).

     3     (2)  Where violations result in property damage of more than

     4  three thousand dollars ($3,000), the fine shall not exceed [five

     5  thousand dollars ($5,000)] ten thousand dollars ($10,000).

     6     (3)  For violations which result in personal injury or death,

     7  the fine shall not exceed [twenty-five thousand dollars

     8  ($25,000)] fifty thousand dollars ($50,000).

     9     (c)  The following factors shall be considered in determining

    10  the fine to be assessed:

    11     (1)  The degree of the party's compliance with the statute

    12  prior to date of the violation.

    13     (2)  The amount of personal and property damage caused by the

    14  party's noncompliance.

    15     (3)  The degree of threat to the public safety and

    16  inconvenience caused by the party's noncompliance.

    17     (4)  The party's plans and procedures to insure future

    18  compliance with statutes and regulations.

    19     (c.1)  In addition to any other sanctions provided by this

    20  act, the department shall have the authority to issue warnings

    21  and orders requiring compliance with this act and may levy

    22  administrative penalties for violations of this act. Any

    23  warning, order or penalty shall be served on the person or

    24  entity violating the act at their last known address. The

    25  department shall consider the factors set forth in subsection

    26  (c) in determining the administrative penalty to be assessed.

    27  Any party aggrieved by the imposition of an order or

    28  administrative penalty imposed by the department may appeal such

    29  order or penalty as provided in 2 Pa.C.S. Ch. 5 Subch. A

    30  (relating to practice and procedure of Commonwealth agencies)
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     1  and Ch. 7 Subch. A (relating to review of Commonwealth agency

     2  action).

     3     (c.2)  Administrative penalties imposed by the department

     4  under subsection (c.1) shall be determined according to the

     5  following schedule:

     6     (1)  Any person or entity violating the provisions of clauses

     7  (1) and (2) of section 2 may be subject to an administrative

     8  penalty not to exceed five hundred dollars ($500) per day. Each

     9  day of noncompliance shall constitute a separate violation.

    10     (2)  Any person or entity receiving three or more warnings in

    11  a calendar year may be subject to an administrative penalty not

    12  to exceed five hundred dollars ($500).

    13     (3)  Where violations result in property damage that does not

    14  exceed ten thousand dollars ($10,000), the administrative

    15  penalty may not exceed one thousand dollars ($1,000).

    16     (4)  Where violations result in property damage of more than

    17  ten thousand dollars ($10,000), the administrative penalty may

    18  not exceed five thousand dollars ($5,000).

    19     (5)  For violations that result in personal injury or death,

    20  the administrative penalty may not exceed ten thousand dollars

    21  ($10,000).

    22     (d)  All fines and penalties recovered under this section

    23  shall be payable to the Attorney General, district attorney or

    24  the department, whichever brought the action, and collected in

    25  the manner provided for by law. [To the extent that the expenses

    26  incurred by the department in enforcing this act exceed the

    27  fines collected by the department under this section, the

    28  department may assess a charge for the remaining reasonable

    29  expenses from a One Call System pursuant to a written agreement

    30  between the parties.] Administrative penalties collected by the
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     1  department may be expended by the department for costs related
     2  to its enforcement activities and to sponsor damage prevention
     3  activities of the One Call System.
     4     (e)  The provisions of this act shall not affect any civil

     5  remedies for personal injury or property damage, except as

     6  otherwise specifically provided for in this act.

     7     (f)  The secretary or his designee shall have the authority

     8  to issue subpoenas, upon application of an attorney responsible

     9  for representing the Commonwealth in actions before the

    10  department, for the purpose of investigating alleged violations

    11  of this act. The department shall have the power to subpoena

    12  witnesses and compel the production of books, records, papers

    13  and documents as it deems necessary or pertinent to an

    14  investigation or hearing.

    15     Section 11.  Section 7.6 of the act, added December 19, 1996

    16  (P.L.1460, No.187), is amended to read:

    17     [Section 7.6.  This act shall not apply to any of the

    18  following pipeline systems and facilities:

    19     (1)  Oil and gas production or gathering pipeline systems

    20  constructed with pipe measuring less than three inches inside

    21  diameter which are designed to collect and transport crude oil

    22  or natural gas from the wellhead to the point of custody

    23  transfer, provided such systems are permanently marked or staked

    24  where they cross public highway rights-of-way or the boundary of

    25  property which is owned in fee by the owner of the gathering

    26  pipeline system.

    27     (2)  Any continuous one-mile length of a crude oil or natural

    28  gas production or gathering pipeline system constructed with

    29  pipe measuring three inches inside diameter or larger which is

    30  designed principally to collect and transport crude oil or

    20060S1104B2127                 - 32 -     



     1  natural gas from the wellhead to the point of custody transfer

     2  where no more than fifty buildings intended for permanent

     3  residential occupancy are located within two hundred twenty

     4  yards on either side of the center line of the one-mile length

     5  of pipeline.]

     6     Section 12.  The act is amended by adding sections to read:

     7     Section 8.  The One Call System shall have the authority to
     8  design, establish and administer a voluntary payment dispute
     9  resolution process which may be used by excavators, facility
    10  owners, designers, project owners and other involved persons.
    11  The process shall provide for dispute resolution panels selected
    12  from among a list of representatives of stakeholder groups,
    13  including facility owners, excavators, designers and regulators.
    14  The process established under this section may not be used to
    15  settle or resolve alleged violations of this act nor may involve
    16  any issues related to the department's enforcement activities.
    17     Section 9.  Except as otherwise provided for by this act,
    18  persons shall use their best efforts to comply with the Common
    19  Ground Alliance Best Practices.
    20     Section 10.  No person shall intentionally remove or tamper
    21  with a marking provided for under this act.
    22     Section 11.  Nothing in this act shall impair the rights or
    23  immunities provided to political subdivisions under 42 Pa.C.S.
    24  Ch. 85 Subch. C (relating to actions against local parties) or
    25  any other State law.
    26     Section 13.  Section 7.7 of the act, added December 19, 1996

    27  (P.L.1460, No.187), is amended to read:

    28     Section [7.7] 39.  This act shall expire on December 31,

    29  [2006] 2016.

    30     Section 14.  Section 8 of the act is amended to read:
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     1     Section [8] 40.  This act shall take effect in one hundred

     2  twenty days.

     3     Section 15.  Repeals are as follows:

     4         (1)  The General Assembly declares that the repeal under

     5     paragraph (2) is necessary to effectuate the amendment of the

     6     title of the act and to cause certain liquefied petroleum gas

     7     facilities or distributors to be subject to this act.

     8         (2)  The provisions of section 19 of the act of June 19,

     9     2002 (P.L.421, No.61), known as the Propane and Liquefied

    10     Petroleum Gas Act, are repealed to the extent that they

    11     prohibit certain liquefied petroleum gas facilities or

    12     distributors, other than facility owners as defined in

    13     section 1 of the act, from being subject to the act.

    14     Section 16.  This act shall take effect as follows:

    15         (1)  The following provisions shall take effect

    16     immediately:

    17             (i)  The amendment of section 7.7 of the act.

    18             (ii)  This section.

    19         (2)  The remainder of this act shall take effect in 120

    20     days.
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RHODE ISLAND

	STATE OF RHODE ISLAND CHAPTER 1.2
EXCAVATION NEAR UNDERGROUND UTILITY FACILITIES
SECTION
39-1.2-1 Definitions
39-1.2-2 Excavation or demolition near public utility
39-1.2-3 Annual report by public utilities
39-1.2-4 Public utilities assessment creation
39-1.2-5 Notice of excavation
39-1.2-6 Compliance by public agencies
39-1.2-7 Marking of underground utilities
SECTION
39-1.2-8 Notice in emergency
39-1.2-9 Municipal ordinances
39-1.2-10 Procedure at worksite
39-1.2-11 Damage to public utility
39-1.2-12 Maintenance of utility markings
39-1.2-13 Penalties
39-1.2-13.1 Power of Administrator
39-1.2-14 Severability
39-1.2-1. Definitions. As used in this chapter:
(1) "Administrator" means the administrator of the division of public utilities and carriers.
(2) "Approximate location of underground facilities" means a strip of land extending not more than one and one-half (11/2) feet on either side of the underground facilities.
(3) "Association" means the group of public utilities formed pursuant to §39-1.2-4 for the purpose of receiving and giving notice of excavation activity within the state.
(4) "Damage" means and includes but is not limited to the substantial weakening of structural or lateral support of a utility line, penetration, or destruction of any utility line protective coating, housing, or other protective device or the severance, partial or complete of any utility line.
(5) "Demolition" means the wrecking, razing, rending, moving, or removing of any structure.
(6) "Excavation" means an operation for the purpose of movement or removal of earth, rock, or other materials in or on the ground, or otherwise disturbing the subsurface of the earth, by the use of powered or mechanized equipment, including but not limited to digging, blasting, auguring, back filling, test boring, drilling, pile driving, grading, plowing in, hammering, pulling in, trenching, and tunneling; excluding the movement of earth by tools manipulated only by human or animal power and the tilling of soil for agricultural purposes.
(7) "Governing authority" means the permit issuing authority.
(8) "Person" means an individual, partnership, corporation, association, or a public utility, including a person engaged as a contractor by a public agency and including a public agency.
(9) "Public agency" means the state or any political subdivision thereof, including any governmental agency.
(10) "Public utility" shall mean the owner or operator of underground facilities for furnishing electric, gas, telephone, or water service as defined in §39-1-2(20); and shall also mean and include, for the purposes of this chapter only, electric transmission companies and nonregulated power producers, as defined in §39-1-2(13) and (19); and any water company which voluntarily becomes a member of the association provided for under §39-1.2-4.
(11) "Public utility facilities" shall mean the underground plant and equipment owned and operated by a public utility for the purpose of furnishing electricity, gas, water or telephone service; including the underground plant and equipment owned and operated by any water company, not subject to regulation by the administrator of the division of public utilities which voluntarily joins the association provided for under §39-1.2-4.
39-1.2-2. Excavation or demolition near public utility.
No person, public agency, or public utility shall engage in excavation in approximate location of public utility facilities or discharge explosives or demolish a structure containing a public utility facility without having first ascertained in the manner prescribed in this chapter the location of all public utility facilities or public utilities in the area or the absence thereof.
39-1.2-3. Annual report by public utilities.
All public utilities of the state owning and operating underground facilities shall file annually, with the administrator a report setting forth the total mileage of underground facilities, excluding service connections, including the title, address and telephone number of its representatives designated to receive the notice required by 39-1.2-5.
39-1.2-4. Public utilities association - Creation.
All public utilities of the state, owning and operating underground facilities, shall, with the assistance of the administrator jointly participate in an association providing for mutual receipt of notification required by 39-1.2-2 and 39-1.2-5. The cost of the operation of the association shall be apportioned equitably among all public utilities whose underground facilities are registered with the administrator.
39-1.2-5. Notice of excavation.
Except as provided in 39-1.2-9, any person, public agency or public utility responsible for excavating within one hundred (100) feet or for discharging explosives within one hundred (100) feet of a public utility facility shall notify the association of the proposed excavation or discharge by telephone at least forty-eight (48) hours, excluding Saturdays, Sundays and holidays, but not more than thirty (30) days before commencing such excavation or discharge of explosives. Actual excavation must thereupon be performed within thirty (30) days, including Saturdays, Sundays, and holidays, or the excavator must re-notify the association. Each public utility shall, upon receipt of each notice of excavation, mark within forty-eight (48) hours or, where applicable, remark within twenty-four hours, the location of all underground facilities. The failure to mark or remark the location of all underground facilities upon each notice of excavation shall constitute a separate violation of this chapter. Where an excavation is to be made by a contractor as part of the work required by contract with the state or with any political subdivision thereof or other public agency, for the construction, reconstruction, relocation or improvement of a public way or for the installation of a railway track, conduit, sewer or water main, the contractor shall be deemed to have complied with the requirements of this section by giving one such notice as required by this section except, when unanticipated obstructions are encountered, setting forth the location and the approximate time required to perform the work involved to the association. In addition, the initial notice shall indicate whether the excavation is anticipated to involve blasting and if so, the date on which and specific location at which the blasting is to occur. If affer commencement of an excavation, it is found there is an unanticipated obstruction requiring blasting, the excavator shall give at least four (4) hours notice to the association before commencing the blasting. When demolition of a building containing a public utility facility is proposed, the public utility or utilities involved will be given written notice by registered mail at least ten (10) days prior to the commencement of the demolition of the building. All notices shall include the name, address and telephone number of the entity giving notice, the name of the person, public agency, or public utility performing the work, and the commencement date and proposed type of excavation, demolition, or discharge of explosives. The association shall immediately transmit the information to the public utilities whose facilities may be affected. An adequate record shall be maintained by the association to document compliance with requirements of this chapter.
39-1.2-6. Compliance by public agencies.
Any permit issued by a public agency for excavation, demolition, or discharge of explosives shall be issued in compliance with the chapter.
39-1.2-7. Marking of underground utilities.
(a) A public utility served with the notice in accordance with 39-1.2-5 shall, within forty-eight (48) hours, exclusive of Saturdays, Sundays and legal holidays, of the receipt of the notice, unless otherwise agreed between the person or public agency performing the work and the public utility, mark the approximate location of the underground utilities. For the purpose of this chapter the approximate location of underground facilities shall be marked with stakes, paint, or other physical means. The public utility shall follow the color coding prescribed in this section.
UTILITY AND TYPE OF PRODUCT SPECIFIC GROUP
IDENTIFYING COLOR
Electrical power distribution and transmission
Safety Red
State and municipal electric system
Safety Red
Gas distribution and transmission
High Visibility Safety Yellow
Dangerous materials, product line
High Visibility Safety Yellow
Telephone and telegraph systems
Safety Alert Orange
Water systems
Safety Precaution Blue
(b) In the event the excavator shall damage the underground public utility facilities as the result of an incorrect marking by the public utility, the excavator shall not be responsible for the resulting damage.
39-1.2-8. Notice in emergency.
In the event of any emergency proposing a threat to life, health, or property, or which may require immediate correction in order to continue the operation of a major industrial plant, or to assure the continuity of a public utility service, excavation, maintenance, or repairs may be made without using explosives upon notice and advice thereof given to the association as soon as it is determined that an emergency exists. The excavator shall thereafter employ any means necessary, excluding blasting, to insure that the underground public utility facilities in the area of said excavation shall not be damaged.
39-1.2-9. Municipal ordinances.
This chapter shall not be construed to authorize, affect, or impair local ordinances, charters of other provisions of law requiring permits to be obtained before excavating or tunneling in a public street or highway, or to construct or demolish buildings or other structures on private property, nor construed to grant any person or public agency any rights not specifically provided by this chapter. A permit issued by a public agency shall not be deemed to relieve a person from the responsibility for complying with the provisions of this chapter. The failure of any person, who has been granted a permit, to comply with the provisions of this chapter, shall not be deemed to impose any liability upon the public agency issuing the permit. Any disagreement between a public utility company and a person shall be referred to the administrator whose order shall be binding upon the parties.
39-1.2-la. Procedures at work site.
Any person or public agency excavating, tunneling, or discharging explosives shall exercise reasonable care when working in close proximity to the underground public utility facilities of any public utility. Further, when the facilities are to be exposed, only nonmechanical means shall be employed to locate the facility and such support, as may be reasonably necessary for the protection of the facilities, shall be provided in and near the work area.
39-1.2-11 Damage - Notice to public utility.
Upon the occurrence of any contact with or damage to any pipe, cable or its protective coating, or any other underground facility of a public utility, the association shall be notified immediately by the person or public agency responsible for the operation causing the contact or damage prior to back filling the excavation. Upon the receipt of the notice, the public utility shall immediately dispatch personnel to the subject location to effect temporary or permanent repair of the damage. Under no circumstances shall the excavator back fill or conceal the damaged area until the public utility arrives at the subject location. Upon the occurrence of a serious electrical short, or the escape of dangerous fluids or gases from a broken line, the person or public agency responsible for the operations causing the damage shall evacuate the immediate area while awaiting the arrival of the public utility personnel.
39-1.2-12. Maintenance of utility markers.
After a public utility has marked its underground facilities in accordance with the provisions of 39-1.2-7, the excavator shall be responsible for maintenance of the designated markings. In the event said markings are obliterated, destroyed or removed, the utility shall within twenty-four (24) hours following the receipt of a request, remark the location of its facilities.
39-1.2-13. Penalties.
(a) Any person or utility who violates any provision of chapter 39-1.2 shall be subject to a civil penalty of two hundred dollars ($200) for the first offense and not less than five hundred dollars ($500) nor more than one thousand dollars ($1,000) for any subsequent offense. The administrator of the division of public utilities shall assess the civil penalty against the person or utility who is determined to have committed the violation. All penalties received shall be paid into the general fund of the state. This chapter shall not be construed to affect any civil remedies for personal injury or property damage (including underground utilities), except as otherwise specifically provided for in this chapter.
(b) Any contractor found in violation of this chapter who fails to satisfy any such fines levied pursuant to this chapter shall be ineligible to bid on or be awarded any municipal, quasi-municipal, state, state funded, state regulated or state subsidized construction and/or public works contracts.
39-1.2-13.1. Powers of Administrator.
In enforcing the provisions of this chapter with respect to persons who are not public utilities the Administrator may
(1) conduct an investigation in connection with violations involving the excavation or demolition of public utility facilities; and
(2) for purposes of an investigation permitted under this section, require any person, which for purposes of this section only may be defined to include an individual, partnership, corporation, association or agent thereof, involved in the excavation or demolition of a public utility facility to appear at such time and place as the Administrator may designate, then and there under oath to produce for the use of the Administrator any and all documents and other such information relating directly to the incident as the Administrator may require.
(3) require the attendance of any person as provided in this section, provided however that the Administrator shall issue notice setting the time and place when the attendance is required and shall cause the notice to be delivered or sent by registered or certified mail to the person at least fourteen (14) days before the date fixed in the notice for the attendance. In the event that any person fails to receive or accept notice by mail or fails to produce information requested, the Administrator is empowered to issue a subpoena in a manner consistent with R.I.G.L. 39-1-13;
(4) If any person receiving notice pursuant to this provision neglects to attend or remain in attendance so long as may be necessary for the purposes which the notice was issued, or refuses to produce information requested, any Justice of the Superior Court for the county within which the inquiry is carried on or within which the person resides or transacts business, upon application of either the Administrator or the person subject to the notice, shall have jurisdiction to hear and consider on an expedited basis the request and if deemed necessary and relevant to the consideration of the incident at issue, may issue an appropriate order. Any failure to obey the order of the Superior Court may be punished by the Court as contempt thereof. The Administrator may, after notice and opportunity for a fair and prompt hearing, and finding that the person was in whole or in part responsible for the incident based upon clear and convincing evidence, impose a penalty or fine not in excess of penalties set forth in 39-1.1-13.
(5) This section shall not limit or effect any powers conferred upon the Administrator pursuant to Title 39 as such powers relate to public utility companies or agents thereof.
39-1.2-14. Severability.
If any provision of this chapter or the applicability thereof to any person or circumstance is held invalid, the remainder of the chapter and the application of such provision to other persons or circumstances shall not be affected thereby.
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§58-35-10. Short title.


This chapter may be cited as the "Underground Utility Damage Prevention Act".
HISTORY: 1978 Act No.588 § 1, eff July 18,1978.
 

Cross references -
As to telephone and telegraph lines generally, see § 58-9-2010 et seq.
As to the underground installation of cable television wires and equipment, see § 58-12-70.
 

§ 58-35-20. Definitions.

As used in this chapter:

(I) "Association" means a group of public utilities or their representatives or an organization contracting with a group of public utilities formed for the purpose of receiving and giving notice of excavation, demolition or similar activities in the State.
(2) "Damage" includes the substantial weakening of structural or lateral support of an underground utility, penetration or destruction of protective coating, housing, or other protective device of a utility and the partial or complete severance of a utility.
(3) "Demolish" or "demolition" means any operation by which a structure or mass of material is wrecked, razed, rendered, moved or removed by means of any tools, equipment, or discharge of explosives.
(4) "Excavate" or "excavation" means an operation for the purpose of the movement or removal of earth, rock, or other materials in or on the ground by use of mechanized equipment or by discharge of explosives and including augering, backfill mg, digging, ditching, drilling, well drilling, grading, plowing-in, pulling-in, ripping, scraping, trenching and tunneling, but not including the tilling of soil for agricultural purposes, gardening or landscaping which involves the movement of less than one cubic yard of soil or other materials.

(5) "Mechanized equipment" means equipment operated by means of mechanical power including trenchers, bulldozers, power shovels, augers, backhoes, scrapers, drills, cable and pipe plows and other equipment used for plowing-in or pulling-in cable or pipe.

(6) "Person" means any individual, owner, corporation, partnership, association, or any other entity organized under the laws of any state; any subdivision or instrumentality of a state; and any authorized representative thereof.

(7) "Utility" means any underground line, system or facility used for pro A ducing, storing, conveying, transmitting, or distributing communication, electricity, gas, petroleum, petroleum products, hazardous liquids, water, steam or sewerage, including storm drainage.

(8) "Operator" means any person who owns or operates a utility.

(9) "Public utility" means any organization, corporation, municipality, municipal department, authority or other association providing service to the general public or segments thereof with any type of utility.

(10) "Working day" means every day, except Saturday, Sunday and legal holidays.

HISTORY: 1978 Act No.588 § 2, eff July 18, 1978. Cross references - 
As to definition of "approximate location of underground utilities", see § 58-30-80
 


§ 58-35-30. Effect of permit on liability.

A permit issued pursuant to law authorizing excavation or demolition operations shall not be deemed to relieve a person from the responsibility for complying with the provisions of this chapter.
HISTORY: 1978 Act No.588 § 3, eff July 18, 1978.
 
§ 58-35-40. Determination of location of underground utilities prior to excavation or demolition.

Except as provided in §§ 58-35-50 and 58-39-90, no person may excavate in a street, highway, public space, a private easement of an operator, or near the location of an underground utility installed on the premises of a customer served by such a utility or demolish a building without having first ascertained from the public utilities the location of all their underground utilities in the area that would be affected by the proposed excavation or demolition.
Prior to any excavation or demolition, the person financially responsible or the architect, engineer or designer responsible for such activities should consult with all the public utilities operating in the area and cause a detailed plan to be drawn and furnished to the entity physically doing the excavation or demolition that will show the location of all utilities in accordance with the provisions of § 58-35-80.
HISTORY: 1978 Act No.588 § 4, eff July 18, 1978.
 
 
§ 58-35-50. Exemptions.


Excavation is exempt from the provisions of this chapter under the following conditions:

a. When conducted after individual contacts with public utilities or after joint preconstruction conferences with the public utilities and the person proposing the excavation or demolition has a statement in writing from all public utilities operating in the area that the pro-posed activity was reviewed and notification provided; or

b. When the South Carolina Department of Highways and Public Transportation or a public utility is carrying out excavation or demolition entirely on and within an easement or right-of-way owned and controlled or controlled by that public utility or department and where no other public utility's facilities have been permitted, are existing, or are likely to exist; or

(c) When a landowner installs or has installed facilities for his own purposes and under his direction on his own land provided: (I) he or his authorized representative has general knowledge of the location of underground utilities on his lands; and (2) the work location is remote from these utilities or facilities of a public utility serving the landowner or others.
(d) In those localities or communities and within recognized boundaries, the South Carolina Department of Highways and Public Transportation and public utilities are exempt if they (I) are doing minor excavations such as for replacing or setting one or two poles, digging test holes, handholes, normal roadway maintenance, or similar minor excavations, and (2) there is a local agreement between public utilities and the South Carolina Department of Highways and Public Transportation which includes notification before excavation or demolition.
HISTORY: 1978 Act No.588 § 5, eff July 18, 1978; 1993 Act No.181, § 1569, eff July 1, 1993.
Effect of Amendment -
The 1993 amendment substituted "Department of Transportation" for "South Carolina

Department of Highways and Public Transportation".
 
Cross References -
Requirement that location of all underground utilities be obtained from public utilities
prior to excavation or demolition except as provided in this section, see § 58-35-40.
 

§ 58-35-60. Notice of intent to excavate or demolish. 


(a) Except as provided in §§ 58-35-50 and 58-35-90, before commencing any excavation or demolition operation as described in § 58-35-40, each person responsible for such excavation or demolition shall serve advance written or telephonic notice of intent to excavate or demolish not less than three, but not more than ten full working days
1. On each operator which has underground utilities located in the proposed area of excavation or demolition; or

  

  2.If the proposed area of excavation or demolition is served by an association provided for in § 58-35-70, on such association and on each operator which has underground utilities in the proposed area of excavation or demolition that is not receiving the services of the association; where demolition of a building is proposed, operators shall be given reasonable time to remove or protect their underground utilities before demolition of the building is commenced.

(b) The written or telephonic notice required by § 58-35-60 (a) must contain the name, address, and telephone number of the person filing, the notice of intent, and, if different, the person responsible for the excavation or demolition, the starting date, anticipated duration, and type of excavation or demolition operation to be conducted, the location of the proposed excavation or demolition, and whether or not explosives are to be used.

(c) If the notification required by this section is made by telephone, an adequate record of such notification shall be maintained by the operators and association notified to document compliance with the requirements of this chapter.

HISTORY: 1978 Act No.588 § 6, eff July 18, 1978.

§ 58-35-70. Operators shall form association for mutual receipt of notice.


Operators shall form and operate an association providing for mutual receipt of § 58-35-60 notification of excavation or demolition operations in a defined geographical area. An association that provides such service on behalf of operators having utilities within South Carolina shall file with the South Carolina Public Service Commission the telephone number and address of the association and a list of the names and addresses of each operator receiving such service from the association.

No operator shall be required to join any such association.

HISTORY: 1978 Act No.588 § 7, eff July 18, 1978.

§ 58-35-80. Information to be supplied by operators.

Each operator or designated representative, including an association established in accordance with § 58-35-60, shall, not less than one working day in advance of the proposed excavation or demolition, unless another period is provided by agreement between the person responsible for the excavation or demolition and the operator or designated representatives, supply, by use of maps or other appropriate means, the following information to the person responsible for the excavation or demolition:

(1) The approximate location and description of all of its underground utilities which may be damaged as a result of the excavation or demolition;

2. The location and description of all utility markers indicating the approximate location of the underground utilities;

3. Any other information that would assist that person in locating and thereby avoiding damage to the underground utilities including providing adequate temporary markings, when necessary, indicating the approximate location of the underground utility in locations where permanent utility markers do not exist.

For the purposes of this section the approximate location of underground utilities is defined as a "strip of land at least five feet wide, but no wider than the width of the utility plus two and one-half feet on either side of the utility."
 
Should there be no response by the operators of all the public utilities at the site within three working days of telephonic notification, the person responsible for the excavations or demolition is free to proceed as though the location of all utilities had been determined as described earlier in this section. 
HISTORY: 1978 Act No.588 § 9, eff July 18, 1978.
 
§ 58-35-90. Notice in case of emergency excavation or demolition.

Compliance with the notice requirements of § 58-35-60 is not required of persons responsible for emergency excavation or demolition to ameliorate an imminent danger to life, health, or property or to restore existing service. Such persons shall give, as soon as practicable, oral notice of the emergency excavation or demolition to each operator having underground utilities located in the area or to an association provided for in § 58-35-70, that serves an operator where such excavation or demolition is to be per-formed and requests emergency assistance from each operator so identified in locating and providing immediate protection to its utilities. An imminent danger to life, health, or property exists whenever there is a substantial likelihood that loss of life, health, or property will result before the procedures under §§ 58-35-60 and 58-35-80 can be fully complied with.
HISTORY: 1978 Act No.588 § 9, eff July 18, 1978.
 
Cross Reference -
Requirement that location of all underground utilities be obtained from public utilities prior to excavation or demolition, except as provided in this section, see § 58-35-40.
 
§ 58-35-100. Additional duties of persons responsible for excavation or demolition.

In addition to the notification requirements of § 58-35-60, each person responsible for any excavation or demolition operation designated in §§58-35-40 shall:

(I) Plan the excavation or demolition to avoid damage to or minimize interference with underground utilities in and near the construction area;

(2) Maintain a clearance between an underground utility and the cutting edge or point of any mechanized equipment, taking into account the known limit of control of such cutting edge or point, as may be reasonably necessary to avoid damage to such utility;
(3) Provide such support for underground utilities in and near the construction area, including backfill operations, as may be reasonably required by the operator for the protection of such utilities.

HISTORY: 1978 Act No.588 § 10, eff July 18, 1978.
 

* 58-35-110. Notification required when damage done.

(a) Except as provided by § 58-35-110 (b), each person responsible for any excavation or demolition operation designated in § 58-35-40 that results in any damage to an underground utility shall, immediately upon discovery of such damage, notify the operator of such utility of the location and nature of the damage and shall allow the operator reasonable time to accomplish necessary repairs before completing the excavation or demolition in the immediate area of such utility.
(b) Each person responsible for any excavation or demolition operation designated in § 58-35-40 that results in damage to an underground utility where such damage may endanger life, health or property, the person responsible for the work shall, immediately upon discovery of such damage, take immediate action to protect the public and property, notify the operator, police or fire departments and take such other actions as may be appropriate to minimize the hazards until the arrival of the operator's personnel, police or fire departments. The excavator shall delay any backfilling in the immediate area of the damaged utility until authorized by the operator. Repair of any damage shall be performed by the operator or by qualified personnel authorized by the operator.

HISTORY: 1978 Act No.588 § 11, eff July 18, 1978.
 
§ 58-35-120. Penalties; actions; effect of civil remedies.


Any person who violates any provision of this chapter shall be subject to a civil penalty not to exceed one thousand dollars for each violation. Actions to recover the penalty provided for in this section shall be brought by the attorney general at the request of the injured party in the proper forum in and for the county in which the cause, or some part thereof, arose or in which the defendant has its principal place of business or resides. All penalties recovered in any such actions shall be paid into the general fund of the State. This chapter does not affect any civil remedies for personal injury or property damage except as otherwise specifically provided for in this chapter. The penalty provisions of this chapter are cumulative to and not in conflict with any provisions of law with respect to civil remedies for personal injury or property damage.

HISTORY: 1978 Act No.588 § 12, eff july 18, 1978.

SOUTH DAKOTA

ONE-CALL NOTIFICATION SYSTEM FOR EXCAVATION ACTIVITIES

CHAPTER 49-7A

§ 49-7A-1. Definition of terms
Terms used in this chapter mean:

(1) "Board," One-Call Notification Board;

(2) "Emergency," an occurrence which demands immediate action to prevent significant environmental damage or loss of life, health, property, or essential public services including the reerecting of critically needed traffic control signs or devices;

(3) "Excavation," any operation in which earth, rock, or other material in or on the ground is moved or otherwise displaced by means of tools, equipment, or explosives, and includes grading, trenching, digging, ditching, drilling, augering, tunneling, scraping, and cable or pipe plowing or driving, except tilling of soil and gardening to a depth of twelve inches and the tilling of soil for agricultural purposes to a depth of eighteen inches, road and ditch maintenance that does not extend below eighteen inches of original roadgrade or ditch flowline within the road right-of-way, digging in a cemetery, or digging in a planned sanitary landfill;

(4) "Excavator," any person who performs excavation;

(5) "Member," any member of the one-call notification center;

(6) "One-call notification center," the statewide one-call notification center established by § 49-7A-2;

(7) "Operator," any person who operates an underground facility;

(8) "Person," an individual, partnership, limited liability company, association, municipality, state, county, political subdivision, utility, joint venture, or corporation, and includes the employer of an individual;

(9) "Underground facility," any item of personal property buried or placed below ground for use in connection with the storage or conveyance of water, sewage, electronic, telephonic or telegraphic communications, fiber optics, cablevision, electric energy, oil, gas, hazardous liquids, or other substances including pipes, sewers, conduits, cables, valves, lines, wires, manholes, and attachments.

§ 49-7A-2. Establishment of One-Call Notification Board

The Statewide One-Call Notification Board is established as an agency of state government administered by the Public Utilities Commission and funded solely by revenue generated by the one-call notification center. Any interest earned on money in the state one-call fund shall be deposited in the fund. The money is continuously appropriated to the board to implement and administer the provisions of this chapter. The one-call notification center may be organized as a nonprofit corporation. The one-call notification center shall provide a service through which a person can notify the operators of underground facilities of plans to excavate and to request the marking of the facilities. All operators are subject to this chapter and the rules promulgated thereto. Any operator who fails to become a member of the one-call notification center or who fails to submit the locations of the operator's underground facilities to the center, as required by this chapter and rules of the board, is subject to civil liability for any damages caused by noncompliance with this chapter. Any penalties which may be assessed by the board under this chapter shall be collected as provided by law and deposited into the one-call fund.

§ 49-7A-3. Governing board - Representation - Term of appointment

The one-call notification center shall be governed by an eleven member board who shall serve without pay. The board shall consist of one member representing telecommunication companies offering local exchange service to less than fifty thousand subscribers; one member representing telecommunication companies offering local exchange service to fifty thousand or more subscribers; one member representing rural water systems; one member representing rural electric cooperatives; one member representing investor-owned electric utilities; one member representing investor-owned natural gas utilities; one member representing community antenna television systems; one member representing municipalities; one member representing underground interstate carriers of gas or petroleum; and two members representing contractors who perform excavation services. The board shall be appointed by the Governor and shall serve staggered three-year terms.

§ 49-7A-4. Rules - Operating procedures

The One-Call Notification Board shall by rules, promulgated pursuant to chapter 1-26, establish the procedures to operate a nonprofit one-call notification center, establish a notification process, establish a system of standard colors for marking, establish a competitive bidding procedure to select a vendor to provide the notification service, and establish a procedure whereby members of the one-call notification center share in the costs of the one-call notification center.

§ 49-7A-5. Notification of proposed excavation

No excavator may begin any excavation without first notifying the one-call notification center of the proposed excavation. The excavator shall give notice by telephone, facsimile, in person, or by other methods approved by the board pursuant to rules promulgated pursuant to chapter 1-26 to the one-call notification center at least forty-eight hours prior to the commencement of the excavation, excluding Saturdays, Sundays, and legal holidays of the state, but not more than ten business days prior to any excavation. Notice to the one-call notification center is notice to each member of the one-call notification center, except in instances when an operator directs the one-call notification center to require the excavator to personally contact the operator. In such instance the center shall furnish the excavator with information necessary to contact the operator. No member is required to accept notification more than ten business days prior to the excavation unless it is for planning purposes for projects that may affect the underground facilities. Once notice is given it is effective for the duration of the excavation. However, if the markings made by the operator pursuant to § 49-7A-8 disappear the excavator shall provide notice again as required by this chapter.

§ 49-7A-6. Notification requirements

The notice shall contain the name, address and telephone number of the person making the notification; the name, address and telephone number of the excavator; the date and time when excavation is scheduled to begin; the depth of planned excavation; the type and extent of excavation being planned including whether the excavation involves tunneling or horizontal boring; and, if applicable, whether the use of explosives is anticipated. Any phone number given by the excavator shall provide access to the excavator during normal business hours. The notice shall also contain location of the excavation by any one or more of the following means:

(1) A specific street or rural address, which has a numbered address on a marked street or avenue that is publicly recorded;

(2) A reference to a platted lot number of record; or

(3) A specific quarter section by section, range, township and county.

The notice shall also describe the excavation area within each location. In each notice the excavator shall describe the area to be excavated from structures or roads or other known points of reference on or near the property, or in lieu of such description, an excavator may indicate in the notice that the excavator will flag or mark the site or boundaries of the excavation. If it is impractical to flag, mark, or describe the excavation, the excavator shall schedule a meeting with the operators to inform them of the extent of the excavation on the site. The one-call notification center may not confirm the notice until the excavator complies with this section.

49-7A-6.1.   Operator not to be billed when location of excavation on notice differs from location of operator's facility. No operator may be billed for the costs of any notification of excavation if the location of the excavation described in the notice pursuant to §   49-7A-6 is different than the one call center's record of the description of the location of the operator's underground facilities.

§ 49-7A-7. Duties of one-call notification center

The one-call notification center shall:

(1) File with the register of deeds of each county the toll-free telephone number for notification of planned excavation activities in its area;

(2) Maintain adequate records documenting compliance with the requirements of this chapter, including records of all telephone calls and records of all location requests for the preceding forty-eight months which can be obtained by request of either a member or excavator;

(3) Provide the service at minimum, during normal working hours, on business days;

(4) For calls received after normal working hours for the one-call notification center, or on nonbusiness days, provide information for callers which explains emergency notification and excavation procedures; and

(5) Provide a timely method for notifying participating members of the information received regarding proposed excavation activities. The method of notification is to be determined by the one-call notification center and its members.

§ 49-7A-8. Location of underground facilities - Marking

An operator shall, upon receipt of the notice provided for in §§ 49-7A-5 and 49-7A-6, advise the excavator of the location of underground facilities in the proposed excavation area by marking the location of the facilities with stakes, flags, paint, or other clearly identifiable marking within eighteen inches horizontally from the exterior sides of the underground facilities. The operator shall respond no later than forty-eight hours after receipt of the notice, excluding Saturdays, Sundays, and legal holidays of the state or at a time mutually agreed to by the parties. Excavators shall maintain a minimum horizontal clearance of eighteen inches between a marked underground facility and the cutting edge of any mechanical equipment. If excavation is required within eighteen inches, horizontally, the excavator shall expose the facility with hand tools and shall protect and support the facility prior to further excavation with mechanical equipment.

§ 49-7A-9. Failure to provide timely location markings - Inadequate markings - Liability

If location markings requested by an excavator pursuant to §§ 49-7A-5 and 49-7A-6 are not provided within the time specified by those sections, or if the location markings provided fail to identify the location of the underground facilities in accordance with § 49-7A-8, any excavator damaging or injuring underground facilities is not liable for such damage or injury except on proof of negligence.

§ 49-7A-10. Liability for damage to underground facility

Compliance with this chapter does not excuse a person from acting in a careful and prudent manner nor does compliance with this chapter affect any civil remedies otherwise provided by law for personal injury or for property damage except as specifically provided in this chapter. If information requested pursuant to §§ 49-7A-5 and 49-7A-8 is provided within the time specified by those sections, and if the information provided sufficiently identifies the location of the underground facilities in accordance with § 49-7A-8, any excavator damaging or injuring the underground facilities is strictly liable for all damage

proximately caused thereby.

§ 49-7A-11. Emergency excavation - Notification - Location information - Liability for damages

If an excavation is being made in a time of emergency, all reasonable precautions shall be taken to protect the underground facilities. In such a case, the excavator shall give notification, substantially in compliance with § 49-7A-5 as soon as practical, that an emergency exists, and each member shall as soon as practical or no longer than within four hours provide to the excavator all location information reasonably available. Any operator who determines that its facilities will not be impacted by the notice, shall immediately notify the excavator that the operator's facilities are clear from the excavation. An excavator requesting a location due to an emergency shall provide the name and the phone number of a person who has knowledge regarding the excavation. Any operator or excavator who violates this section is liable for any damages incurred.

§ 49-7A-12. Notification of damage to underground facility - Civil penalty

If any underground facility is damaged, dislocated, or disturbed in advance of or during excavation work, the excavator shall immediately notify the operator of the facility, or, if unknown, the one-call notification center of such damage, dislocation, or disturbance. No excavator may conceal or attempt to conceal such damage, dislocation, or disturbance, nor may that excavator attempt to make repairs to the facility unless authorized by the operator of the facility. The board may assess a civil penalty of up to one thousand dollars against any excavator who knowingly violates this section.

§ 49-7A-13. Inability to locate underground facility

If in the course of excavation the excavator is unable to locate the underground facility or discovers that the operator of the underground facility has incorrectly located the underground facility, he shall promptly notify the operator, or, if unknown, the one-call notification center.

§ 49-7A-14. Local permit requirements unaffected

This chapter does not affect or impair any local ordinances or other provisions of law requiring permits to be obtained before excavation. However, a permit issued by any governing body does not relieve the excavator from complying with the requirements of this chapter.

§ 49-7A-15. Landowner's private underground facilities unaffected

Underground facilities owned or operated by the landowner on his own land which do not extend beyond the boundary of the private property are not subject to the provisions of this chapter.

§ 49-7A-16. Right-of-way for carrier facilities unaffected

Repealed by SL 1997, ch 263, § 7.
 

ARTICLE 20:25

20:25:01:01   Definitions
Terms defined in SDCL 49-7A-1 have the same meaning when used in this article.
    (1)    "Ticket" a document issued by the one-call notification center to operators and excavators for the purpose of locating an underground facility.
    (2)    "Excavation Site," the specific location where an excavation will occur.

CHAPTER 20:25:02    GENERAL PROVISIONS
20:25:02:01 Board meetings.

A meeting may be held on call of the chair or on written request of two or more members of the board. A majority of the board constitutes a quorum for the transaction of business.

20:25:02:02.   Board meeting via telephone conference.
The board may hold meetings by telephone conference call.

20:25:02:03.   Voting.
All members of the board, including the chair, may vote. A majority vote of those present is required to take official action.

20:25:02:04.   Duties of the chair. Repealed

20:25:02:05.   Duties of the secretary/treasurer. Repealed

20:25:02:06.   Election of officers – Ability to hire and contract
The board shall elect one of its members as chairperson and another as secretary/treasurer, for such terms and with such duties and powers as the board considers necessary for the performance of the functions of those offices.

In carrying out the duties, functions, and powers of the board, the board may hire employees or contract with any state agency or private party for the performance of such duties, functions, and powers as the board considers appropriate.

20:25:02:07.   Removal of officers.
An officer may be removed by a two-thirds vote of the board.

20:25:02:08.   Filling vacant office.
A vacant office may be filled by a majority vote of the board.

CHAPTER 20:25:03 OPERATOR PARTICIPATION AND MEMBERSHIP CLASSIFICATIONS AND FEES
20:25:03:01 Operator participation.
An operator shall participate in the one-call notification center by:
    (1) Initially submitting the information required by § 20:25:03:04 to the one-call notification center within 30 days after membership or operation of underground facilities, whichever is shorter;
    (2) Updating the information provided to the one-call notification center on a timely basis, but not less than quarterly; and
    (3) Receiving and responding to notification of excavation, including emergency notices, as required by SDCL chapter 49-7A.

20:25:03:01.01. Operator requirements for receiving tickets.
Any operator who receives more than an average of thirty tickets per month in any three consecutive months shall receive tickets by electronic transmission other than by voice telephone. Electronic transmission includes e-mail, facsimile, data printer, or computer transmission.

20:25:03:02. Membership classes.
One-call members are divided into three classes. A member that falls into more than one class is considered a member in only the higher class. The membership classes are as follows, with Class A as the highest class:
    (1)    Class A:
            (a)     Operators of intrastate gas transmission pipelines, interstate gas transmission pipelines, liquid pipelines, and interstate telecommunications companies;
            (b)     Operators issuing 10,000 customer bills or more per billing cycle;
    (2)    Class B:
            (a)     Operators issuing more than 5,000 customer bills per billing cycle, but less than 10,000 bills per billing cycle;
    (3)    Class C:
            (a)     Operators issuing 5,000 customer bills or less per billing cycle;
            (b)     All other operators not covered in Class A or Class B.

20:25:03:03. Membership fees.
The board shall assess an initial membership fee to all one-call members based on their membership classes, as follows:
    (1)    Class A Members: $150;
    (2)    Class B Members: $ 50;
    (3)    Class C Members: $ 35.

The board shall determine the fee to be collected for location requests based on the operating cost to the center of providing the locate services, overhead costs, and advertising costs. The center shall bill operators monthly, based on the number of location requests transmitted to that operator. The board shall review the fee for locate requests at least annually.

20:25:03:04. Information required to be submitted by all operators.
Each operator shall provide information to the one-call center that locates the operator's underground facilities. This information shall be provided on printed forms approved by the one call notification center or in an electronic format, compatible with the computer software systems used by the one-call notification center. Such information must be supplied by quarter section, section, range, township, and county and may also include any of the following:
    (1)    A specific street or rural address which is numbered and is on a marked street or avenue that is publicly recorded;
    (2)    Platted lot number of record; or
    (3)    Similar identifying information which can be placed into the center's database to locate the operator's facilities.

20:25:03:05. Identification of and Color standards for marking underground facilities.

Operators who must mark their underground facilities as required by SDCL 49-7A-8 shall identify the operator of the marked underground facility and use the following color standards
    (1)    Electric - Red;
    (2)    Gas/oil/steam - Yellow;
    (3)    Communications/CATV - Orange;
    (4)    Water - Blue;
    (5)    Sewer - Green;
    (6)    Temporary survey markings - Pink;
    (7)    Proposed excavation boundaries - White, and;
    (8)    Reclaimed water, irrigation, and slurry lines - Purple.

20:25:03:06. Excavating near sensitive telecommunications facilities.
When requested by an excavator, an operator of telecommunications facilities shall provide on-site technical assistance to the excavator on the excavation or backfilling at an excavation site where the disturbance of an underground fiber-optic communications toll line in or near the site may cause the interruption of essential communications service. As requested, the operator shall provide on-site technical assistance to the excavator on how to prevent damages to the facility.

20:25:03:07. Requirements for operation of a one-call notification center.
The one-call notification center shall provide the following services:
    (1)    Accept a location request from the excavator twenty-four hours a day, seven days a week;
    (2)    Accept a locate request by telephone call, facsimile transmission, and e-mail or remote entry by computer transmission;
    (3)    At close of each location request, confirm with the excavator any information
provided by the excavator, the ticket number associated with this request, and a list of underground facility operators who will be notified of this request;
    (4)    If a locate request, submitted in compliance with SDCL 49-7A-6, is received by facsimile, e-mail, or computer transmission, the excavator shall receive a ticket, within four hours, as the confirmation notice;
    (5)    Record each conversation which pertains to a location request;
    (6)    Maintain a copy of each conversation and ticket for a period of seven years; and
    (7)    Upon request, provide copies of the tickets and recorded conversations to operators or excavators, at the cost of providing such copies.

20:25:03:08. Ticket standards.
Tickets shall be prepared by the one-call notification center in the following manner:
    (1)    Statements of time on tickets shall be entered as central standard time or central daylight time when it is in effect;
    (2)    Emergency tickets issued to the facility operator with the emergency condition may be assigned to an excavator assisting in resolving an emergency situation, all other tickets shall be issued in the excavator’s name who may not transfer or assign them;
    (3)    A separate ticket shall be issued for each excavation site;
    (4)    On a continuous job site, a ticket shall be issued for the right of way of each separate road, street, avenue, or identified continuous easement;
    (5)    A modified ticket may be issued if the excavator determines that the excavator provided inaccurate information on the original request. Upon its issuance the modified ticket supersedes the original ticket. Revised information may only be accepted from the excavator identified on an original ticket. The start time on the modified ticket is two working days from the issuance of the modified ticket.
    (6)    A modified ticket may be issued if the excavator, one call notification center, or the operator determine that the one call notification center entered inaccurate information on the original request or the operator provided inaccurate marking at the original excavation site. The start time on the modified ticket is four hours from the notification time as stated on the modified ticket or the start time of the original ticket, whichever is later.

20:25:03:09. Procedures for marking excavation sites which are impractical to flag, mark or describe.
If it is impractical to flag, mark, or describe an excavation site the following procedures shall be followed:
    (1)    An excavator may request an appointment from the one-call notification center for the purpose of meeting the operator at the excavation site. These meetings shall occur only between 9:00 a.m. and 4:00 p.m. central standard time or central daylight time when it is in effect and appointments for this may be scheduled not less than two business days from the time of the call;
    (2)    If appointment requests do not identify the excavation site, the excavator shall identify the excavation site as required in SDCL 49-7A-6, in writing, at the time of the appointment; and
    (3)    If the excavation site is not identified on the ticket, the operator shall complete the marking within 48 hours of the conclusion of the appointment.

20:25:03:10. Operator requirements after receipt of the ticket.
If multiple underground facilities exist, the operator shall separately mark each underground facility.
20:25:03:11. Petition for Declaratory Rulings.
Any person wishing the board to issue its ruling as to the applicability to that person of any statutory provision or rule or order of the board may file with the board a petition in substantially the following form:

State of South Dakota
One-Call Notification Board
Petition for Declaratory Ruling

        Pursuant to the provisions of SDCL 1-26-15, I, (name of petitioner), of (address of petitioner), am (title or capacity of petitioner), and do hereby petition the South Dakota One-Call Notification Board for its declaratory ruling in regard to the following:
        (1)    The state statute or board rule or order in question is: (here identify and quote the pertinent statute, rule, or order).
        (2)    The facts and circumstances which give rise to the issue to be answered by the board are:
        (3)    The precise issue to be answered by the board's declaratory ruling is:
                Dated at __________ (city and state), this _______ day of __________, 20__.

_____________________________________
(Signature of petitioner)

20:25:03:12. Board action on petition.
Upon receipt of the petition for declaratory ruling, the board may request from petitioner to provide information as may be required for the issuance of its ruling. Within 120 days after the filing of the petition or within 120 days following the receipt of further requested information, the board shall issue a declaratory ruling and serve a copy of the ruling by mail upon the petitioner.

CHAPTER 20:25:04 COMPETITIVE BIDDING FOR ONE-CALL CENTER CONTRACTOR SELECTION
20:25:04:01. Competitive bidding procedures.
The board shall issue requests for proposals describing the services and the specifications required for the one-call notification center. Following receipt of the proposals, the board shall approve the contractor's selection for a period of not less than one or more than three years. The board may extend the term of the agreement for a period that does not exceed a total of three years. The board shall review the services provided by the contractor at least annually and may modify the agreement with the one-call notification center as necessary.
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20:25:02:03.  Voting. All members of the board, including the chair, may vote. A majority vote of those present is required to take official action.
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    (1) Initially submitting the information required by § 20:25:03:04 to the one-call notification center within 30 days after membership or operation of underground facilities,whichever is shorter;
    (2) Updating the information provided to the one-call notification center on a timely basis, but not less than quarterly; and
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20:25:03:01.01. Operator requirements for receiving tickets.
Any operator who receives more than an average of thirty tickets per month in any three consecutive months shall receive tickets by electronic transmission other than by voice telephone. Electronic transmission includes e-mail, facsimile, data printer, or computer transmission.

20:25:03:02. Membership classes.
One-call members are divided into three classes. A member that falls into more than one class is considered a member in only the higher class. The membership classes are as follows, with Class A as the highest class:
    (1)    Class A:
            (a)     Operators of intrastate gas transmission pipelines, interstate gas transmission pipelines, liquid pipelines, and interstate telecommunications companies;
            (b)     Operators issuing 10,000 customer bills or more per billing cycle;
    (2)    Class B:
            (a)     Operators issuing more than 5,000 customer bills per billing cycle, but less than 10,000 bills per billing cycle;
    (3)    Class C:
            (a)     Operators issuing 5,000 customer bills or less per billing cycle;
            (b)     All other operators not covered in Class A or Class B.

20:25:03:03. Membership fees.
The board shall assess an initial membership fee to all one-call members based on their membership classes, as follows:
    (1)    Class A Members: $150;
    (2)    Class B Members: $ 50;
    (3)    Class C Members: $ 35.

The board shall determine the fee to be collected for location requests based on the operating cost to the center of providing the locate services, overhead costs, and advertising costs. The center shall bill operators monthly, based on the number of location requests transmitted to that operator. The board shall review the fee for locate requests at least annually.

20:25:03:04. Information required to be submitted by all operators.
Each operator shall provide information to the one-call center that locates the operator's underground facilities. This information shall be provided on printed forms approved by the one call notification center or in an electronic format, compatible with the computer software systems used by the one-call notification center. Such information must be supplied by quarter section, section, range, township, and county and may also include any of the following:
    (1)    A specific street or rural address which is numbered and is on a marked street or avenue that is publicly recorded;
    (2)    Platted lot number of record; or
    (3)    Similar identifying information which can be placed into the center's database to locate the operator's facilities.

20:25:03:05. Identification of and Color standards for marking underground facilities.

Operators who must mark their underground facilities as required by SDCL 49-7A-8 shall identify the operator of the marked underground facility and use the following color standards
    (1)    Electric - Red;
    (2)    Gas/oil/steam - Yellow;
    (3)    Communications/CATV - Orange;
    (4)    Water - Blue;
    (5)    Sewer - Green;
    (6)    Temporary survey markings - Pink;
    (7)    Proposed excavation boundaries - White, and;
    (8)    Reclaimed water, irrigation, and slurry lines - Purple.

20:25:03:06. Excavating near sensitive telecommunications facilities.
When requested by an excavator, an operator of telecommunications facilities shall provide on-site technical assistance to the excavator on the excavation or backfilling at an excavation site where the disturbance of an underground fiber-optic communications toll line in or near the site may cause the interruption of essential communications service. As requested, the operator shall provide on-site technical assistance to the excavator on how to prevent damages to the facility.

20:25:03:07. Requirements for operation of a one-call notification center.
The one-call notification center shall provide the following services:
    (1)    Accept a location request from the excavator twenty-four hours a day, seven days a week;
    (2)    Accept a locate request by telephone call, facsimile transmission, and e-mail or remote entry by computer transmission;
    (3)    At close of each location request, confirm with the excavator any information
provided by the excavator, the ticket number associated with this request, and a list of underground facility operators who will be notified of this request;
    (4)    If a locate request, submitted in compliance with SDCL 49-7A-6, is received by facsimile, e-mail, or computer transmission, the excavator shall receive a ticket, within four hours, as the confirmation notice;
    (5)    Record each conversation which pertains to a location request;
    (6)    Maintain a copy of each conversation and ticket for a period of seven years; and
    (7)    Upon request, provide copies of the tickets and recorded conversations to operators or excavators, at the cost of providing such copies.

20:25:03:08. Ticket standards.
Tickets shall be prepared by the one-call notification center in the following manner:
    (1)    Statements of time on tickets shall be entered as central standard time or central daylight time when it is in effect;
    (2)    Emergency tickets issued to the facility operator with the emergency condition may be assigned to an excavator assisting in resolving an emergency situation, all other tickets shall be issued in the excavator's name who may not transfer or assign them;
    (3)    A separate ticket shall be issued for each excavation site;
    (4)    On a continuous job site, a ticket shall be issued for the right of way of each separate road, street, avenue, or identified continuous easement;
    (5)    A modified ticket may be issued if the excavator determines that the excavator provided inaccurate information on the original request. Upon its issuance the modified ticket supersedes the original ticket. Revised information may only be accepted from the excavator identified on an original ticket. The start time on the modified ticket is two working days from the issuance of the modified ticket.
    (6)    A modified ticket may be issued if the excavator, one call notification center, or the operator determine that the one call notification center entered inaccurate information on the original request or the operator provided inaccurate marking at the original excavation site. The start time on the modified ticket is four hours from the notification time as stated on the modified ticket or the start time of the original ticket, whichever is later.

20:25:03:09. Procedures for marking excavation sites which are impractical to flag, mark or describe.
If it is impractical to flag, mark, or describe an excavation site the following procedures shall be followed:
    (1)    An excavator may request an appointment from the one-call notification center for the purpose of meeting the operator at the excavation site. These meetings shall occur only between 9:00 a.m. and 4:00 p.m. central standard time or central daylight time when it is in effect and appointments for this may be scheduled not less than two business days from the time of the call;
    (2)    If appointment requests do not identify the excavation site, the excavator shall identify the excavation site as required in SDCL 49-7A-6, in writing, at the time of the appointment; and
    (3)    If the excavation site is not identified on the ticket, the operator shall complete the marking within 48 hours of the conclusion of the appointment.

20:25:03:10. Operator requirements after receipt of the ticket.
If multiple underground facilities exist, the operator shall separately mark each underground facility.
20:25:03:11. Petition for Declaratory Rulings.
Any person wishing the board to issue its ruling as to the applicability to that person of any statutory provision or rule or order of the board may file with the board a petition in substantially the following form:

State of South Dakota
One-Call Notification Board
Petition for Declaratory Ruling

        Pursuant to the provisions of SDCL 1-26-15, I, (name of petitioner), of (address of petitioner), am (title or capacity of petitioner), and do hereby petition the South Dakota One-Call Notification Board for its declaratory ruling in regard to the following:
        (1)    The state statute or board rule or order in question is: (here identify and quote the pertinent statute, rule, or order).
        (2)    The facts and circumstances which give rise to the issue to be answered by the board are:
        (3)    The precise issue to be answered by the board's declaratory ruling is:
                Dated at __________ (city and state), this _______ day of __________, 20__.

_____________________________________
(Signature of petitioner)

20:25:03:12. Board action on petition.
Upon receipt of the petition for declaratory ruling, the board may request from petitioner to provide information as may be required for the issuance of its ruling. Within 120 days after the filing of the petition or within 120 days following the receipt of further requested information, the board shall issue a declaratory ruling and serve a copy of the ruling by mail upon the petitioner.

CHAPTER 20:25:04 COMPETITIVE BIDDING FOR ONE-CALL CENTER CONTRACTOR SELECTION
20:25:04:01. Competitive bidding procedures.
The board shall issue requests for proposals describing the services and the specifications required for the one-call notification center. Following receipt of the proposals, the board shall approve the contractor's selection for a period of not less than one or more than three years. The board may extend the term of the agreement for a period that does not exceed a total of three years. The board shall review the services provided by the contractor at least annually and may modify the agreement with the one-call notification center as necessary.
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65-31-101. Title
This chapter may be cited as the "Underground Utility Damage Prevention Act."

Top
65-31-102. Definitions
As used in this chapter, unless the context otherwise requires:

(1) "Damage" includes the substantial weakening of structural or lateral support of an underground utility, penetration or destruction of any protective coating, housing or other protective device of an underground utility, the partial or complete severance of an underground utility and rendering any underground utility inaccessible;

(2) "Demolish" or "demolition" means any operation by which a structure or mass of material is wrecked, razed, rendered, moved or removed by means of any tools, equipment or discharge of explosives;

(3) "Excavate" or "excavation" means an operation for the purpose of the movement, placement or removal of earth, rock or other materials in or on the ground by use of mechanized equipment or by discharge of explosives, and including augering, backfilling, digging, ditching, drilling, grading, plowing-in, pulling-in, ripping, scraping, trenching and tunneling, but not including the tilling of soil for agricultural purposes; or the digging of holes for fence posts on private property. Agricultural purposes shall include surface activities such as plowing, planting and combining, but does not include blasting, setting drainage tiles, subsoiling or other sub-surface activities;

(4) "Location" means the proposed area for which digging or excavating is scheduled within three (3) to ten (10) working days; such area not to exceed two thousand (2,000) feet in length unless an excavator and an operator, or an operator's designated representative, such as a one-call service, agree to a larger area;

(5) "Mechanized equipment" means equipment operated by means of mechanical power including trenchers, bulldozers, power shovels, augers, backhoes, scrapers, drills, cable and pipe plows and other equipment used for plowing-in or pulling-in cable or pipe;

(6) "One-Call Service" means a telephone notification service described in §65-31-107 that provides services to its members for the purposes of receiving and distributing notification regarding planned excavations or demolitions that are required under this chapter;

(7) "Operator" means any person who owns or operates a utility;

(8) "Person" means any individual; any corporation, partnership, association or other entity organized under the laws of any state; any state; any subdivision or instrumentality of a state; and any employee, agent or legal representative thereof;

(9) "Proposed area of excavation" means a general surface location which excavators are to furnish to operators of underground utilities or to a one-call service as specified in §65-31-106. The proposed area of excavation does not constitute a specified depth for the purpose of complying with the provisions of this chapter;

(10) "Utility" means any line system or facilities used for producing, storing, conveying, transmitting or distributing communications, electricity, gas, petroleum, petroleum products, hazardous liquids, water, steam, sewerage and other underground utility facilities; and

(11) "Working day" means every day except Saturday, Sunday and national and legal state holidays. For purposes of measuring any period of time that requires notice under this chapter, a working day shall commence at the time the written notice or telephone call is received and shall expire at the same time on the next working day.

(12) "Calendar Day" means a twenty-four (24) hour period beginning with the date and time that a notification to excavate or demolish is to begin, including Monday through Sunday and all holidays.

(13) " Impending emergency" means circumstances potentially dangerous to life, health, property, environment, or the repair or restoration of service, which would likely develop into an emergency, as defined in section 65-31-109, if excavation is not initiated within seventy-two (72) hours.
Top
65-31-103. Permits Do Not Relieve Liability
A permit issued pursuant to law authorizing excavation or demolition operations shall not be deemed to relieve a person from the responsibility for complying with the provisions of this chapter.

Top
65-31-104. Excavations Without Ascertainment of Underground Utilities Prohibited
Except as provided in §65-31-109, no person may excavate in a street, highway, public space, a private easement of an operator, or demolish a building without giving the notice required by §65-31-106 in the manner prescribed by such section.

Top
65-31-105. Filing Requirements For Utility Operators
(a) Each operator having underground facilities (including those facilities that have been abandoned in place by the operator but not yet physically removed) in a county shall file a notice with the Register of Deeds of such county which states that such operator has underground utilities located in that county, the name of the operator and the name, title, address and telephone number of its representative designated to receive the written or telephonic notice of intent required by §65-31-106. It is only necessary that such notice shall consist of the fact that the operator possesses underground facilities in the listed counties. It is not necessary that the operator list the exact physical location of each and every item of its underground facilities in such counties.

(b) Changes in any of the information contained in the list filed under subsection (a) of this section shall be filed by the operator with the Register of Deeds of the county, or the Register of Deeds of each county in which these utilities are located, within thirty (30) working days of the change.

(c) A filing fee as determined by the Register of Deeds may accompany the filing. These filings shall be filed and an index shall be maintained and kept up to date by the Register of Deed's office.

(d) The Register of Deeds shall within one (1) working day, furnish to the party requesting such information, in writing when requested, a list of each operator having filed a notice pursuant to subsection (a) and all other information regarding each such operator that has been filed with the Register of Deeds in accordance with subsection (a). When submitted in writing by the Register of Deeds, the information shall also include the name of the requesting party and the date and time the Register of Deeds received the request from the requesting party.

(e) After March 27, 1978, operators shall maintain records and drawings of all changes and additions to its underground facilities.

Top
65-31-106. Notice of Intent to Excavate or Demolish
(a) Except as provided in §65-31-109, before beginning any excavation or demolition operation described in "§ 65-31-104 other than an impending emergency as defined in § 65-31-102" each person responsible for such excavation or demolition shall serve written or telephonic notice of intent to excavate or demolish at least three (3) working days prior to the actual date of excavation or demolition, but not more than ten (10) full working days prior to such time, unless a different period is provided by written agreement between the excavator and the operator. Should a period of time of fifteen (15) calendar days from the actual date specified to start excavation or demolition expire without the excavation or demolition being completed, then the person responsible for such excavation or demolition shall serve an additional written or telephonic notice of intent to excavate or demolish at least three (3) working days prior to the expiration of time on the fifteen (15) calendar days. 

(1) If the proposed area of excavation or demolition is not served by the one call service as provided for in § 65-31-107 the notice required by subsection (a) shall be served on each operator who has filed a list required by §65-31-105 indicating that it has underground utilities located in the county where the excavation or demolition is to occur; or
(2) If the proposed area of excavation or demolition is served by the one-call service as provided for in § 65-31-107, the notice required by subsection (a) shall be served on such one-call service. Provided, where demolition of a building is proposed, each affected operator shall be given reasonable time to remove or protect its utilities before demolition of the building begins.
(b) The written or telephonic notice required by subsection (a) shall contain the name, address and telephone number of the person filing the notice of intent and, if different, the person responsible for the excavation or demolition, the starting date, the anticipated duration of the excavation or demolition, the type of excavation or demolition operation to be conducted, the specific location of the proposed excavation or demolition and whether or not explosives are anticipated to be used. The location of the proposed excavation or demolition should be designated by the person responsible for the excavation or demolition by marking such area with "safety white" color-coded stakes or other marking devices.

(c) If the notification required by this section is made by telephone, an adequate record of such notification shall be maintained by each notified operator or one-call service to document compliance with the requirements of this chapter, and a copy of this record shall be furnished by any operator or one-call service to the person giving notice of intent to excavate or demolish when so requested by that person.

Top
65-31-107. Operator Associations for Mutual Receipt of Notifications. 

(a) Operators may form and operate a one-call service providing for mutual receipt of §65-31-106, notifications of excavation or demolition operations in a defined geographical area. A one-call service that provides such service on behalf of operators having underground utilities within Tennessee shall file with the Register of Deeds of the county in which those utilities are located, the telephone number and address of the one-call service, a description of the geographical area served by the one-call service and a list of the names and addresses of each operator receiving such service from the one-call service. Any operator that suffers damage as a result of not participating in a one call service providing for receipt of the notification of excavation or demolition operations in a defined geographic area, pursuant to section 65-31-106, waives the right to recover damages to their underground facilities from the excavator, provided the provisions of this act were met by the excavator.

(b) Natural gas distribution systems are required to belong to a one-call service formed in a geographical area in which such gas distribution systems operate.
(c) Only one one-call service shall be formed and operated within a defined geographical area. 

Top
65-31-108. Response to Notice of Intent to Excavate or Demolish.
(a) Each operator notified in accordance with §65-31-106 shall stake or otherwise mark, prior to the noticed time of the proposed excavation or demolition, the surface of the tract or parcel of land affected by the excavation or demolition to indicate the approximate location of all its underground utilities that may be damaged as a result of the excavation or demolition. The operator shall not be required to indicate the depth of any such utility, but only the approximate ground location under which the utility is located. Such staking or other marking shall utilize the following color code:

Safety Red shall be used to mark electric power distribution and transmission facilities;

High Visibility Safety Yellow shall be used to mark gas and oil distribution and transmission facilities.

Safety Alert Orange shall be used to mark telephone, telegraph, cable television, video and other telecommunications facilities.

Safety Precaution Blue Shall be used to mark water systems facilities, and

Safety Green shall be used to mark sewer systems facilities.

Safety Purple shall be used to mark reclaimed water.
(b) An excavator shall exercise reasonable care to avoid damage caused by an excavation or demolition within the safety zone around the marked location of the underground utilities. For the purpose of this section, "safety zone" means a strip of land at least four feet (4') wide, but not wider than the width of the utility plus two feet (2') on either side of the utility.

(c) If, upon arrival of the site of a proposed excavation, the excavator observes clear evidence of the presence of an unmarked utility line in the area of the proposed excavation, the excavator shall not begin excavating until an additional notice is made to the one-call. The excavator may then proceed, exercising reasonable care to avoid damage to the utility, which may be caused by such excavation or demolition. 
(d) If no facilities exist in the tract or parcel of land, the operators shall make a reasonable effort to so advise the individual who initiated the request, provided the request is received in accordance with § 65-31-106. 

(e) The approximate location of underground utilities does not include a designation of location as to depth below the surface at the ground. Excavators must use reasonable care to ascertain for themselves the exact depth of the underground utilities below the surface of the ground. If, after so ascertaining, the excavator learns that its excavation or demolition is likely to interfere with the operation of the underground utility facilities, it must again notify the affected operator of such underground utility facilities and reasonably cooperate with the operator of the underground utility facilities to conduct its excavation or demolition in such a way that the operations of the underground utility facilities are placed out of the way of the proposed excavation or demolition.

(f) Each operator notified in accordance with § 65-31-109, shall stake or otherwise mark, utilizing the color code set forth in § 65-31-108(a), within two (2) hours the surface of the tract or parcel of land affected by the excavation or demolition to indicate the approximate location of all its underground utilities that may be damaged as a result of the excavation or demolition. 

(g) Each operator notified of an impending emergency (as defined in 65-31-102), shall stake or otherwise mark, prior to the noticed time of the proposed excavation or demolition, utilizing the color code set forth in § 65-31-108(a) , the surface of the tract or parcel of land affected by the excavation or demolition to indicate the approximate location of all its underground utilities that may be damaged as a result of the excavation or demolition.
Top
65-31-109. Emergency Excavation or Demolition.
Compliance with the notice requirements of §65-31-106 is not required of any person responsible for emergency excavation or demolition, for repair or restoration of service or to ameliorate an imminent danger to life, health or property, provided, however, that such person gives, as soon as practicable, oral notice of the emergency excavation or demolition to each operator having underground utilities located in the area (or to a one-call service provided for in §65-31-107, that serves an operator) where such excavation or demolition is to be performed and requests emergency assistance from each operator so identified in locating and providing immediate protection to the operator's underground utilities. An emergency is defined as an imminent danger to life, health or property whenever there is a substantial likelihood that loss of life, health or property will result before the procedures under §65-31-106 and §65-31-108 can be fully complied with.

(a) Any excavator providing a misrepresentation of an emergency excavation as stated in § 65-31-109(a) or an impending emergency as defined in § 65-31-102 may be subject to the penalties stated in § 65-31-112.
Top
65-31-110. Precautions to Avoid Damage.
In addition to the notification requirements of §65-31-106, each person responsible for any excavation or demolition operation designated in §65-31-104 shall:

(1) Plan the excavation or demolition to avoid damage to and minimize interference with underground utilities in an near the construction area;

(2) Maintain a clearance between an underground utility and the cutting edge or point of any mechanized equipment in accordance with §65-31-108(b) and (d), taking into account the known limit of control of such cutting edge or point, as may be reasonably necessary to avoid damage to such utility;

(3) Provide such support and protection for underground utilities in and near the construction area, including during backfill operations, as may be reasonably necessary for the protection of such utilities; and

(4) Each utility, regardless of the use or material, shall be installed with sufficient clearance to permit the maintenance of existing utilities, and to protect against damage to existing utilities.
Top
65-31-111. Notice of Excavation or Demolition Damage.
(a) Except as provided by subsection (b) of this section, each person responsible for any excavation or demolition operation designated in §65-31-104 that results in damage to an underground utility shall, immediately upon discovery of such damage, notify the operator of such utility of the location and nature of the damage and shall allow the operator reasonable time to accomplish necessary repairs before completing the excavation or demolition in the immediate area of such utility.

(b) Each person responsible for any excavation or demolition operation described in §65-31-104 that results in any damage to an underground utility permitting the escape of any flammable, toxic or corrosive gas or liquid, shall immediately upon discovery of such damage, notify the operator, police and fire departments and take any other action as may be reasonably necessary to protect persons and property and to minimize the hazards until arrival of the operator's personnel or police and fire departments.

(c) During initial excavation, if an underground utility is found to be unsound due to deterioration, the person responsible for excavation shall immediately notify the utility company involved and shall allow the operator reasonable time to accomplish necessary repairs before completing the excavation or demolition in the immediate area of such utility.

Top
65-31-112. Civil Penalties and Remedies.
(a) Any Person who violates any provision of this chapter is guilty of a Class A misdemeanor And is subject to a fine not to exceed two thousand five hundred dollars ($2,500) and/or a term of imprisonment not to exceed forty-eight (48) hours or both.

(1) Any excavator who violates the provisions of this chapter may be issued a citation by any local or state law enforcement officer or permitting agency inspector and the issuer of a citation may require any excavator to cease work on any excavation or not start a proposed excavation until there has been compliance with the provisions of this act.

1. If, after receiving proper notification as required in section 65-31-106 an operator fails to locate their facilities as required in section 65-31-108, an underground facility of such operator is damaged by an excavator who has complied with the provisions of this act: and such damage is a proximate result of the operator's failure to discharge such duty, then such excavator shall not be liable for such damage. 

(b) Any person who violates any provision of this chapter may be required to appear before the appropriate court as set forth in Tennessee Code Annotated 40-1-107. Any person who fails to appear or otherwise properly respond to a citation issued pursuant to this Section shall, in addition to the penalties as set forth in the citation, be charged with a misdemeanor offense and, upon conviction, shall be guilty of a Class B misdemeanor punishable as provided in 40-35-111.
(1)Any person cited for a violation of this chapter, unless required to appear before the appropriate court may:

(A) Post a bond, which shall be equal in the amount to the applicable penalty; or

(B) Sign and accept a citation promising to appear before the appropriate court.

The issuing officer may indicate on the citation the time and location of the scheduled hearing and shall indicate the applicable penalty.

(2) Any person charged with a violation of this chapter, unless required to appear before the appropriate court, may;

(A) Pay the penalty, in lieu of appearance, either by mail or in person, within (ten)10 days after the date of receiving the citation; or

(B) Forfeit bond, if a bond is posted, by not appearing at the designated time and location.

(C) Any person who knowingly and willfully removes or otherwise destroys the stakes or other physical markings used to mark the horizontal route of an underground facility commits the offense of vandalism as set forth in Tennessee Code Annotated, Section 39-14-408, and shall be subject to the punishment for vandalism as set forth in Section 39-14-105.

If the person cited follows either of the above procedures, he shall be deemed to have admitted to committing the infraction and to have waived the right to a hearing on the issue of commission of the infraction. Such admission may be used as evidence in any other proceeding.
Top
65-31-113. Severability.
If any provision of this chapter or the applicability thereof to any person or circumstances is held invalid, the remainder of the chapter and the application of such provision to other persons or circumstances shall not be affected thereby.

This act shall take effect on July 1, 1999. The public welfare requiring it.
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TITLE 5. PROVISIONS AFFECTING THE OPERATION OF UTILITY FACILITIES
CHAPTER 251. UNDERGROUND FACILITY DAMAGE PREVENTION AND SAFETY
SUBCHAPTER A. GENERAL PROVISIONS
§ 251.001. Short Title
This chapter may be cited as the Underground Facility Damage Prevention and Safety Act.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.002. Definitions
In this chapter:
(1) "Class A underground facility" means an underground facility that is used to produce, store, convey, transmit, or distribute:
(A) electrical energy;
(B) natural or synthetic gas;
(C) petroleum or petroleum products
(D) steam;
(E) any form of telecommunications service, including voice, data, video, or optical transmission, or cable television service; or
(F) any other liquid, material, or product not defined as a Class B underground facility.
(2) "Class B underground facility" means an underground facility that is used to produce, store, convey, transmit, or distribute:
(A) water;
(B) slurry; or
(C) sewage.
(3) "Corporation" means the Texas Underground Facility Notification Corporation.
(4) "Damage" means:
(A) the defacing, scraping, displacement, penetration, destruction, or partial or complete severance of an underground facility or of any protective coating, housing, or other protective device of an underground facility;
(B) the weakening of structural or lateral support of an underground facility; or
(C) the failure to properly replace the backfill covering an underground facility.
(5) "Excavate" means to use explosives or a motor, engine, hydraulic or pneumatically powered tool, or other mechanized equipment of any kind and includes auguring, backfilling, boring, compressing, digging, ditching, drilling, dragging, dredging, grading, mechanical probing, plowing-in, pulling-in, ripping, scraping, trenching, and tunneling to remove or otherwise disturb soil to a depth of 16 or more inches.
(6) "Excavator" means a person that excavates or intends to excavate in this state.
(7) "Exploration and production underground facility" means an underground facility used by a person producing gas or oil, or both, for the production of that gas or oil, including facilities used for field separation, treatment, gathering, or storage of gas or oil.
(8) "High speed data transmission" means a method of data transmission that does not include facsimile or voice transmission.
(9) "Legal holiday" means a holiday specified as a legal holiday by Subchapter B, Chapter 662, Government Code.
(10) "Mechanized equipment" means equipment operated by mechanical power, including a trencher, bulldozer, power shovel, auger, backhoe, scraper, drill, cable or pipe plow, and other equipment used to plow in or pull in cable or pipe.
(11) "Operator" means a person that operates an underground facility.
(12) "Secured facility" means a parcel of land used for commercial or industrial purposes that is surrounded entirely by a fence or other means of preventing access, including a fence with one or more gates that are locked at all times or monitored by an individual who can prevent unauthorized access.
(13) "Underground facility" means a line, cable, pipeline system, conduit, or structure that is located partially or totally underground and that is used to produce, store, convey, transmit, or distribute telecommunications, electricity, gas, water, sewage, steam, or liquids such as petroleum, petroleum products, or hazardous liquids.
(14) "Saturday notification" means a notice of intent to excavate provided by an excavator to a notification center on a Saturday before 11:59 a.m.
(15) "Violation" means a violation of Section 251.151, 251.152, or 251.159.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.003. Exemptions
The following are not subject to this chapter as underground facilities:
(1) an aboveground or underground storage tank, sump, or impoundment or piping connected to an aboveground or underground storage tank, sump, or impoundment located in the same tract of land as the storage tank, sump, or impoundment;
(2) an underground facility operated by the owner of a secured facility and located entirely within the secured facility;
(3) an underground facility that serves only the owner of the underground facility or the owner's tenant and that is located solely on the owner's property;
(4) piping within a well bore;
(5) the portion of an exploration and production underground facility that is located within the boundaries of the oil or gas field from which the oil and gas is produced and that is not located in the boundaries of an established easement or right-of-way granted for the benefit of a governmental entity or a private entity if the easement or right-of-way is granted for a public purpose; or
(6) an underground facility that serves a cemetery and is located solely on the cemetery's property.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.004. Application to Certain Contractors and State Employees
See also italicized material following text of this section
(a) This chapter does not apply to a contractor working in the public right-of-way under a contract with the Texas Department of Transportation.
(b) Excavation by an employee of the Texas Department of Transportation on a segment of the state highway system is not subject to this chapter if the excavation is:
(1) less than 24 inches in depth; and
(2) no more than 10 feet from the right-of-way line.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
Amendment by Acts 1999, 76th Leg., ch. 1256, § 1
Section 1.02(a) of Acts 1999, 76th Leg., ch. 62 provides, in part, that the "repeal of a statute by this Act does not affect an amendment, revision, or reenactment of the statute by the 76th Legislature, Regular Session, 1999. The amendment, revision, or reenactment is preserved and given effect as part of the code provision that revised the statute so amended, revised or reenacted."
Section 1 of Acts 1999, 76th Leg., ch. 1256, eff. June 18, 1999, amends § 3(d) of Vernon's Ann.Civ.St. art. 9033 [now this section] without reference to the repeal of said article by Acts 1999, 76th Leg., ch. 62, § 30.150(b). As so amended, § 3(d) reads:
"Excavation by an employee of the Texas Department of Transportation on a segment of the state highway system is not subject to this Act, provided that such excavation is more than 10 feet from the right-of-way line."
§ 251.005. Conversion of Facility or Operator
(a) An operator of an underground facility that is exempted under this subchapter may voluntarily convert that facility to a Class A underground facility by sending written communication from a competent authority of the operator to the corporation advising of the status change.
(b) An operator of a Class B underground facility may voluntarily convert to a Class A underground facility operator by sending written communication from a competent authority of the operator to the corporation advising of the status change.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.006. Compliance by Permit Holders
(a) The fact that a person has a legal permit, permission from the owner of the property or the owner's licensee, or an easement to conduct excavation operations does not affect the person's duty to comply with this chapter.
(b) Compliance with this chapter does not affect a person's responsibility to obtain a permit required by law.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.007. Facility on County or Municipal Road
This chapter does not affect a contractual or statutory right of a county or municipality to require an operator to relocate, replace, or repair its underground facility.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.008. Effect on Civil Remedies
Except as otherwise specifically provided by this chapter, this chapter, including Section 251.201, does not affect any civil remedy for personal injury or for property damage, including any damage to an underground facility.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.009. Provision of General Information
At least once each calendar year, at intervals not exceeding 15 months, each Class A underground facility operator who conveys, transmits, or distributes by means of its underground facilities service directly to more than one million residential customers within this state shall provide all of its residential customers in this state general information about excavation activities covered by this chapter and the statewide toll-free telephone number established by the corporation.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
SUBCHAPTER B. TEXAS UNDERGROUND FACILITY NOTIFICATION CORPORATION
§ 251.051. Purpose
The Texas Underground Facility Notification Corporation provides statewide notification services under this chapter.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.052. Nonprofit Corporation
The corporation is a public nonprofit corporation and has all the powers and duties incident to a nonprofit corporation under the Texas Non-Profit Corporation Act (Article 1396–1.01 et seq., Vernon's Texas Civil Statutes), except that the corporation:
(1) may not make donations for the public welfare or for charitable, scientific, or educational purposes or in aid of war activities;
(2) may not merge or consolidate with another corporation;
(3) is not subject to voluntary or involuntary dissolution; and
(4) may not be placed in receivership.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.053. Application of Open Meetings and Open Records Laws
The corporation is subject to Chapters 551 and 552, Government Code, except that the corporation may not disseminate, make available, or otherwise distribute service area map data or information provided by an operator unless that action is necessary to perform the corporation's specific obligations under this chapter.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.054. Expenses and Liabilities of Corporation
(a) All expenses of the corporation shall be paid from income of the corporation.
(b) A liability created by the corporation is not a debt of this state, and the corporation may not secure a liability with funds or assets of this state.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.055. Board of Directors
(a) The board of directors of the corporation is composed of the following 12 members appointed by the governor:
(1) six representatives of the general public;
(2) one representative of the gas industry;
(3) one representative of the telecommunications industry;
(4) one representative of the electric industry;
(5) one representative of cable television companies;
(6) one representative of municipalities; and
(7) one representative of persons who engage in excavation operations who are not also facility operators.
(b) Board membership is voluntary and a director is not entitled to receive compensation for serving on the board.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.056. Terms
(a) Directors serve staggered three-year terms, with the terms of four directors expiring each August 31.
(b) A director serves until the director's successor is appointed by the governor and assumes office.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.057. Declaration of Board Vacancy
(a) The board may declare a director's office vacant if the director ceases to be associated with the industry or an operator the director represents.
(b) Not later than the 60th day after the date a vacancy on the board is declared, the governor shall appoint a person to fill the vacancy for the remainder of the unexpired term.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.058. Officers
(a) The board shall elect from among its directors a chair and vice chair.
(b) The chair and vice chair serve for a term of one year and may be reelected.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.059. Entitlement to Vote
The corporation's bylaws must provide that each director is entitled to one vote.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.060. Duties of Corporation
The corporation shall develop and implement processes to:
(1) maintain a registration of:
(A) notification centers as provided by Section 251.101(a)(3);
(B) operators who elect to convert facilities to Class A facilities under Section 251.005(a); or
(C) operators who elect to become Class A underground facility operators under Section 251.005(b);
(2) establish minimum technical standards used by notification centers;
(3) establish a statewide toll-free telephone number to be used by excavators that incorporates the use of a call router system that routes calls to the notification centers on a pro rata basis;
(4) oversee the bid process and select the vendor for the statewide toll-free telephone number;
(5) oversee the bid process and select the vendor for the call router system;
(6) determine before May 1 of each year the cost-sharing between the notification centers of:
(A) the toll-free telephone number; and
(B) the call router system prescribed by Section 251.102(4);
(7) develop public service announcements to educate the public about statewide one-call notification and its availability;
(8) establish a format for information transfer among notification centers other than high speed data transmission, if appropriate;
(9) on a complaint concerning charges, investigate and determine appropriate charges;
(10) recommend a civil penalty against a notification center that does not meet the requirements of this chapter of not less than $1,000 or more than $5,000 for each violation;
(11) refer the recommended penalty to the attorney general, who shall institute a suit in a court of competent jurisdiction to recover the penalty;
(12) assist in dispute resolution among notification centers or between a notification center and an operator;
(13) assist any operator who encounters difficulty in joining a notification center; and
(14) review and study design standards for the placement of underground facilities throughout this state.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.061. Contract for Statewide Toll-Free Number and Call Router System
(a) The corporation shall solicit proposals for the contract to establish and operate the statewide toll-free telephone number and the call router system by using a request for proposals process that includes specifications that have been approved by the board of directors in accordance with this chapter.
(b) The corporation is not required to award the contract to the lowest offeror if the terms of another proposal would result in a lower annual cost and are more advantageous to the corporation and its members. The corporation may reject all proposals if the corporation finds that none of the proposals is acceptable.
(c) After the proposals are opened, each document relating to the consideration of a proposal or the award of a contract and the text of the contract are considered books and records of the corporation for the purposes of Article 2.23, Texas Non-Profit Corporation Act (Article 1396–2.23, Vernon's Texas Civil Statutes).
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.062. Fees and Rates
(a) Except as provided by this section, the corporation may not, for any reason, impose an assessment, fee, or other charge, including a charge for inputting data, against an operator.
(b) Before January 15 of each year, a Class A facility operator shall pay to the corporation a fee of $50 for services to be performed by the corporation during that calendar year. A fee for a part of a year may not be prorated.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
SUBCHAPTER C. NOTIFICATION CENTERS
§ 251.101. Notification Center
(a) A notification center is a legal entity that:
(1) operates a notification system capable of serving excavators and operators statewide;
(2) is created to:
(A) receive notification of an intent to excavate and of damage to an underground facility and disseminate that information to member operators that may be affected by the excavation or damage and to other notification centers operating in this state; and
(B) receive notification of an extraordinary circumstance and disseminate that information to member operators and to other notification centers operating in this state; and
(3) registers the following information with the corporation:
(A) its name, address, and telephone number;
(B) the name of a contact person;
(C) a statement of compliance with Section 251.104; and
(D) a listing of the counties in which it operates.
(b) A notification center operating on September 1, 1997, may continue to operate if the notification center complies with this chapter.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.102. General Duties of Notification Center
A notification center shall:
(1) operate 24 hours a day every day of the year;
(2) have the capability to receive emergency information 24 hours a day from excavators and disseminate the information as soon as it is received to the appropriate operators and to all registered and affected notification centers operating in this state;
(3) have the capacity to receive extraordinary circumstance information 24 hours a day from operators and disseminate the information as soon as it is received to all registered and affected notification centers;
(4) submit to the corporation, not later than May 15 of each year, a pro rata share of the expense, as established by the corporation, of the statewide toll-free telephone number and the call router;
(5) provide, on request of an excavator, a contact name and telephone number of a representative of the operator for special circumstances; and
(6) have personnel capable of assisting Spanish-speaking customers.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.103. Records
(a) A notification center shall maintain for not less than four years a record to document:
(1) the receipt of a notice of:
(A) intent to excavate;
(B) damage to an underground facility;
(C) an emergency excavation; and
(D) an extraordinary circumstance;
(2) the information the excavator is required to provide to the notification center under this chapter;
(3) contact with operators and other notification centers; and
(4) the information the notification center provided to the excavator.
(b) A notification center may not destroy records that relate to any matter that is involved in litigation if the notification center is placed on notice that the litigation has not been finally resolved.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.104. Insurance
A notification center shall, at all times, maintain a minimum of $5 million professional liability and errors and omissions insurance to cover duties prescribed by this chapter.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.105. Fees and Charges
(a) A notification center that notifies another notification center under Section 251.102(2) or (3) or Section 251.153(b) shall recover an amount not exceeding the actual cost of providing the notice from the notification center receiving the notice.
(b) The notification center shall charge a Class A underground facility operator not more than $1.25 for a call made to the system that affects the operator. The board may increase or decrease the maximum charge only on an affirmative vote of at least two-thirds of the total number of votes entitled to be cast. A notification center may petition the corporation for an increase in the maximum charge and is entitled to the increase on proof that costs exceed the maximum charge.
(c) The notification center may not charge an operator any additional fee such as an initiation fee, a membership fee, or a set- up fee.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.106. Payments to Corporation
Each time a notification center receives a call from an excavator under Section 251.151, the notification center shall pay the corporation one cent. The corporation shall waive this charge for the remainder of any year in which the corporation receives $500,000 under this section.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.107. Duty to Participate in Notification Center
(a) Each operator of a Class A underground facility, including a political subdivision of this state, shall participate in a notification center as a condition of doing business in this state.
(b) Each operator of a Class A underground facility shall provide to the notification center:
(1) maps or grid locations or other identifiers determined by the operator indicating the location of the operator's underground facilities;
(2) the name and telephone number of a contact person or persons; and
(3) at least quarterly but, if possible, as those changes occur, information relating to each change in the operator's maps or grid locations or other identifiers or in the person or persons designated as the operator's contact person or persons.
(c) The notification center may not require an operator to conduct a survey of the operator's underground facilities or alter the operator's existing signage.
(d) A notification center may not disseminate, make available, or otherwise distribute maps or information provided by an operator unless that action is necessary to perform the notification center's specific obligations under this chapter.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
SUBCHAPTER D. REQUIREMENTS RELATING TO EXCAVATION
§ 251.151. Duty of an Excavator
(a) Except as provided by Sections 251.155 and 251.156, a person who intends to excavate shall notify a notification center not earlier than the 14th day before the date the excavation is to begin or later than the 48th hour before the time the excavation is to begin, excluding Saturdays, Sundays, and legal holidays.
(b) Notwithstanding Subsection (a), if an excavator makes a Saturday notification, the excavator may begin the excavation the following Tuesday at 11:59 a.m. unless the intervening Monday is a holiday. If the intervening Monday is a holiday, the excavator may begin the excavation the following Wednesday at 11:59 a.m.
(c) To have a representative present during the excavation, the operator shall contact the excavator and advise the excavator of the operator's intent to be present during excavation and confirm the start time of the excavation. If the excavator wants to change the start time, the excavator shall notify the operator to set a mutually agreed-to time to begin the excavation.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.152. Information Included in Notice
The excavator shall include in the notice required under Section 251.151:
(1) the name of the person serving the notice;
(2) the location of the proposed area of excavation, including:
(A) the street address, if available, and the location of the excavation at the street address; or
(B) if there is no street address, an accurate description of the excavation area using any available designations such as the closest street, road, or intersection;
(3) the name, address, and telephone number of the excavator or the excavator's company;
(4) the excavator's field telephone number, if one is available;
(5) the starting date and time and the anticipated completion date of excavation; and
(6) a statement as to whether explosives will be used.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.153. Duty of Notification Center
(a) At the time an excavator provides a notification center with the excavator's intent to excavate, the notification center shall advise the excavator that water, slurry, and sewage underground facilities in the area of the proposed excavation may not receive information concerning the excavator's proposed excavation.
(b) Not later than two hours after the time the notification center receives a notice of intent to excavate from an excavator, the notification center shall provide to every other affected notification center operating in this state the information required by Section 251.152 and received from the excavator. The notification center shall provide the information by the use of high speed data transmission.
(c) Not later than two hours after the time the notification center receives a notice of intent to excavate from an excavator or from a different notification center, the notification center shall notify each member operator that may have an underground facility in the vicinity of the proposed excavation operation.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.154. Notification by an Excavator
(a) A person required to provide notice under this chapter is considered to have provided the notice when the person delivers the required information and a notification center receives that information within the time limits prescribed by this chapter.
(b) A person may deliver information required under this chapter by any appropriate method, including the use of any electronic means of data transfer.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.155. Exception in Case of Emergency
(a) Section 251.151 does not apply to an emergency excavation that is necessary to respond to a situation that endangers life, health, or property or a situation in which the public need for uninterrupted service and immediate reestablishment of service if service is interrupted compels immediate action.
(b) The excavator may begin emergency excavation under Subsection (a) immediately and shall take reasonable precautions to protect underground facilities.
(c) When an emergency exists, the excavator shall notify a notification center as promptly as reasonably possible.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.156. Other Exceptions to Duty of Excavators
(a) Section 251.151 does not apply to:
(1) interment operations of a cemetery;
(2) operations at a secured facility if:
(A) the excavator operates each underground facility at the secured facility, other than those within a third-party underground facility easement or right-of-way; and
(B) the excavation activity is not within a third-party underground facility or right-of-way;
(3) routine railroad maintenance within 15 feet of either side of the midline of the track if the maintenance will not disturb the ground at a depth of more than 18 inches;
(4) activities performed on private property in connection with agricultural operations;
(5) operations associated with the exploration or production of oil or gas if the operations are not conducted within an underground facility easement or right-of-way;
(6) excavations by or for a person that:
(A) owns, leases, or owns a mineral leasehold interest in the real property on which the excavation occurs; and
(B) operates all underground facilities located at the excavation site; or
(7) routine maintenance by a county employee on a county road right-of-way to a depth of not more than 24 inches.
(b) If a person excepted under Subsection (a)(4) elects to comply with this chapter and the operator fails to comply with this chapter, the person is not liable to the underground facility owner for damages to the underground facility.
(c) In this section:
(1) "Agricultural operations" means activities performed on land and described by Section 23.51(2), Tax Code.
(2) "Routine maintenance" means operations, not to exceed 24 inches in depth, within a road or drainage ditch involving grading and removal or replacement of pavement and structures.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.157. Duty of Operator to Person Excavating
(a) Each Class A underground facility operator contacted by the notification system shall mark the approximate location of its underground facilities at or near the site of the proposed excavation if the operator believes that marking the location is necessary. The operator shall mark the location not later than:
(1) the 48th hour after the time the excavator gives to the notification system notice of intent to excavate, excluding Saturdays, Sundays, and legal holidays;
(2) 11:59 a.m. on the Tuesday following a Saturday notification unless the intervening Monday is a holiday;
(3) 11:59 a.m. on the Wednesday following a Saturday notification if the intervening Monday is a holiday; or
(4) a time agreed to by the operator and the excavator.
(b) An operator shall refer to the American Public Works Association color coding standards when marking.
(c) An excavator who has fully complied with this chapter may not be liable for damage to an underground facility that was not marked in accordance with this chapter.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.158. Duty of Operator in Event of an Extraordinary Circumstance
(a) The deadline prescribed by Section 251.157(a) does not apply if the operator experiences an extraordinary circumstance due to an act of God, including a tornado, a hurricane, an ice storm, or a severe flood, or a war, riot, work stoppage, or strike that limits personnel or resources needed to fulfill the operator's obligations under this chapter.
(b) The operator shall notify a notification center of the extraordinary circumstance and shall include in the notification:
(1) the nature and location of the extraordinary circumstance;
(2) the expected duration of the situation and the approximate time at which the operator will be able to resume location request activities; and
(3) the name and telephone number of the individual that the notification system can contact if there is an emergency that requires the operator's immediate attention.
(c) In addition to the notification required by Subsection (b), the operator shall also notify each excavator that has a pending location request in the location where an extraordinary circumstance is being experienced and shall include in the notification:
(1) the fact that the operator is experiencing an extraordinary circumstance; and
(2) the approximate time at which the operator will mark the requested location.
(d) A notification center shall inform each excavator notifying the system under Section 251.151 that the operator's location request activities are suspended until the extraordinary circumstance has discontinued or has been corrected within the affected location.
(e) An excavator is relieved from all provisions of this chapter until the operator notifies the notification center that the operator has resumed location request activities within the affected location.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.159. Excavation Damage
(a) If an excavation operation results in damage to an underground facility, the excavator shall immediately contact the underground facility operator to report the damage.
(b) If the excavator is not certain of the operator's identity, the excavator shall contact a notification center to report the damage, and the notification center shall immediately notify all other affected notification centers. Immediately on receiving notification, each notification center shall contact each member operator that has underground facilities in or near the area in which the damage occurred.
(c) Only the operator or a person authorized by the operator may perform repairs, and the repairs must be made in an expeditious manner.
(d) An excavator shall delay backfilling in the immediate area of the damage until the damage is reported to the operator and a repair schedule is mutually agreed to by the excavator and the operator.
(e) If damage endangers life, health, or property because of the presence of flammable material, the excavator shall keep sources of ignition away.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
SUBCHAPTER E. PENALTIES
§ 251.201. Civil Penalty
(a) An excavator that violates Section 251.151, 251.152, or 251.159 is liable for a civil penalty of not less than $50 or more than $100.
(b) If it is found at the trial on a civil penalty that the excavator has violated this chapter and has been assessed a penalty under this section one other time before the first anniversary of the date of the most recent violation, the excavator is liable for a civil penalty of not less than $100 or more than $200.
(c) If it is found at the trial on a civil penalty that the excavator has violated this chapter and has been assessed a penalty under this section at least two other times before the first anniversary of the date of the most recent violation, the excavator is liable for a civil penalty of not less than $200 or more than $500.
(d) In assessing the penalty the court shall consider the actual damage to the facility, the effect of the excavator's actions on the public health and safety, whether the violation was a wilful act, and any good faith of the excavator in attempting to achieve compliance.
(e) Venue for a proceeding under this section is in the county in which:
(1) all or part of the alleged violation occurred;
(2) the defendant has its principal place of business in this state; or
(3) the defendant resides, if in this state.
(f) The appropriate county attorney or criminal district attorney shall bring the action to recover the civil penalty.
(g) This section does not apply to a residential property owner excavating on the property owner's own residential lot.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.
§ 251.202. Allocation of Civil Penalty
(a) Fifty percent of the civil penalty collected under Section 251.201 shall be transferred to the county treasurer of the county prosecuting the action and 50 percent of the civil penalty collected under Section 251.201 shall be transferred to the corporation.
(b) The county treasurer shall deposit all money received under this section in the county road and bridge fund.
(c) The corporation shall use the money received under this section to develop public service announcements to educate the public about the statewide one-call notification system and its availability as prescribed by Section 251.060(7).
Added by Acts 1999, 76th Leg., ch. 62,
§ 251.203. Criminal Penalty for Removal, Damage, or Concealment of Marker or Sign
(a) A person commits an offense if:
(1) the person without authorization from the owner or operator of the facility intentionally removes, damages, or conceals a marker or sign giving information about the location of a Class A underground facility; and
(2) the marker or sign gives notice of the penalty for intentional removal, damage, or concealment of the marker or sign.
(b) An offense under this section is a Class B misdemeanor.
Added by Acts 1999, 76th Leg., ch. 62, § 18.17(a), eff. Sept. 1, 1999.


 
LATEST AMMENDMENTS FOLLOW:

sH.B. No. 1669 
AN ACT 
relating to the duties of an operator of an underground facility and of an excavator regarding marking of the location of an underground facility. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 251.152, Utilities Code, is amended to read as follows: 
Sec. 251.152. INFORMATION INCLUDED IN NOTICE. The excavator shall include in the notice required under Section 251.151: 

(1) the name of the person serving the notice; 
(2) the location of the proposed area of excavation, including: 
(A) the street address, if available, and the location of the excavation at the street address; or 
(B) if there is no street address, an accurate description of the excavation area using any available designations such as the closest street, road, or intersection; 
(3) the name, address, and telephone number of the excavator or the excavator's company; 
(4) the excavator's field telephone number, if one is available; 
(5) a telephone facsimile number, e-mail address, or another electronic number or address approved by the board to which an operator may send the notification required by Section 251.157(d); 
(6) the starting date and time and the anticipated completion date of excavation; and 
(7) [(6)] a statement as to whether explosives will be used. 
SECTION 2. Section 251.157, Utilities Code, is amended by adding Subsection (d) to read as follows: 
(d) Not later than the 48th hour after the time the excavator gives to the notification center notice of intent to excavate, an operator contacted by the notification center shall notify the excavator of the operator's plans to not mark the proximate location of an underground facility at or near the site of the proposed excavation. The operator must provide the notification by e-mail or facsimile or by another verifiable electronic method approved by the board. 
SECTION 3. This Act takes effect November 1, 2001. _______________________________ 
_______________________________ 
President of the Senate Speaker of the House 
I certify that H.B. No. 1669 was passed by the House on April 26, 2001, by a non-record vote. 
_________________________ 
Chief Clerk of the House 
I certify that H.B. No. 1669 was passed by the Senate on May 22, 2001, by the following vote: Yeas 30, Nays 0, 1 present, not voting. 
_________________________ 
Secretary of the Senate 
APPROVED: __________________________ 
Date 
__________________________ 
Governor 
H.B. No. 2391 
AN ACT 
relating to fees, penalties, and training courses relating to notification of underground excavation. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 251.106, Utilities Code, is amended to read as follows: 
Sec. 251.106. PAYMENTS TO CORPORATION. Each time a notification center receives a call from an excavator under Section 251.151, the notification center shall pay the corporation five cents [one cent]. The corporation shall waive this charge for the remainder of any year in which the corporation receives $250,000 [$500,000] under this section. 
SECTION 2. Section 251.201, Utilities Code, is amended to read as follows: 
Sec. 251.201. CIVIL PENALTY OR WARNING LETTER. (a) An excavator that violates Section 251.151, 251.152, or 251.159 is liable for a civil penalty of not less than $500 [$50] or more than $1,000 [$100]. If a county attorney or district attorney decides not to bring an action to recover the civil penalty, the board of directors of the corporation may, in accordance with Section 251.2011, give the excavator a warning letter and require the excavator to attend a safety training course approved by the board. The county attorney or district attorney shall notify the board of its decision. 
(b) If it is found at the trial on a civil penalty that the excavator has violated this chapter and has been assessed a penalty under this section or has received a warning letter from the board one other time before the first anniversary of the date of the most recent violation, the excavator is liable for a civil penalty of not less than $1,000 [$100] or more than $2,000 [$200]. 
(c) If it is found at the trial on a civil penalty that the excavator has violated this chapter and has been assessed a penalty under this section at least two other times before the first anniversary of the date of the most recent violation, or has been assessed a penalty at least one other time before the first anniversary of the date of the most recent violation and has received a warning letter from the board during that period, the excavator is liable for a civil penalty of not less than $2,000 [$200] or more than $5,000 [$500]. 
(d) In assessing the civil penalty the court shall consider the actual damage to the facility, the effect of the excavator's actions on the public health and safety, whether the violation was a wilful act, and any good faith of the excavator in attempting to achieve compliance. 
(e) Venue for a proceeding to collect a civil penalty under this section is in the county in which: 
(1) all or part of the alleged violation occurred; 
(2) the defendant has its principal place of business in this state; or 
(3) the defendant resides, if in this state. 
(f) The appropriate county attorney or criminal district attorney shall bring the action to recover the civil penalty. 
(g) This section does not apply to a residential property owner excavating on the property owner's own residential lot. 
SECTION 3. Subchapter E, Chapter 251, Utilities Code, is amended by adding Section 251.2011 to read as follows: 

Sec. 251.2011. WARNING LETTER AND SAFETY TRAINING COURSE. (a) The board of directors of the corporation shall establish a procedure to ensure that the board verifies that an excavator has violated Section 251.151, 251.152, or 251.159 before giving the excavator a warning letter and requiring the excavator to attend a safety training course under Section 251.201. 
(b) The board shall solicit and consider advice and recommendations from excavators in establishing or approving a safety training course that an excavator may be required to attend under Section 251.201. 
SECTION 4. This Act takes effect September 1, 2001, and applies to a violation that occurs on or after that date. A violation that occurs before that date is governed by the law in effect when the violation occurred, and that law is continued in effect for that purpose. 

_______________________________ _______________________________ 
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54-8a-2.   Definitions.
     As used in this chapter:
     (1) "Association" means two or more operators organized to receive notification of excavation activities in a specified area, as provided by Section 54-8a-9.
     (2) "Emergency" means an occurrence necessitating immediate action to prevent or mitigate loss of, or damage to, life, health, property, or essential public services.
     (3) "Excavate" or "excavation" means an operation in which earth, rock, or other material on or below the ground is moved or displaced by tools, equipment, or explosives.
     (4) "Excavator" means any person or entity that excavates or conducts excavation activities.
     (5) "48 hours" means a 48-hour period occurring during business days which includes any day except Saturday, Sunday, or a legal holiday.
     (6) "Location request assignment" means a number assigned to a proposed excavation by an association or operator upon receiving notice of the proposed excavation from the excavator.
     (7) (a) "Operator" means a person or entity which owns, operates, or maintains underground facilities.
     (b) "Operator" does not include an owner of real property where underground facilities are:
     (i) located solely within the property;
     (ii) used exclusively to furnish services on the property; and
     (iii) maintained under the operation and control of that owner.
     (8) "Person" includes individuals, government entities, corporations, partnerships, associations, and companies and their trustees, receivers, assignees, and personal representatives.
     (9) "Underground facility" means personal property that is buried or placed below ground level for use in the storage or conveyance of any of the following:
     (a) water;
     (b) sewage;
     (c) communications, including electronic, photonic, telephonic, or telegraphic communications;
     (d) television, cable television, or other telecommunication signals, including transmission to subscribers of video or other programming;
     (e) electric power;
     (f) oil, gas, or other fluid and gaseous substances;
     (g) steam;
     (h) slurry; or
     (i) dangerous materials or products. 
54-8a-3.   Information filed with county clerk. (1) An operator shall file with the county clerk of a county in which the operator has underground facilities the following:
     (a) the name of each municipality, city, or town in which the operator has underground facilities within that county;
     (b) the operator's name; and
     (c) the title, telephone number, and address of the operator's representative designated to receive calls regarding excavation.
     (2) In counties where an association is established, the association shall file its telephone number with the county clerk on behalf of all participating operators. 

Amended by Chapter 87, 1993 General Session

54-8a-4.   Notice of excavation.
     (1) (a) Before excavating, an excavator shall notify each operator with underground facilities in the area of the proposed excavation.
     (b) The requirements of Subsection (1)(a) do not apply:
     (i) if there is an emergency;
     (ii) while gardening; or
     (iii) while tilling private ground.
     (2) The notice required by Subsection (1) shall:
     (a) be given:
     (i) by telephone;
     (ii) in person; or
     (iii) by other means acceptable to each operator;
     (b) be given not:
     (i) less than 48 hours before excavation begins; or
     (ii) more than seven days before excavation begins; and
     (c) include the proposed excavation's anticipated:
     (i) location;
     (ii) dimensions;
     (iii) type; and
     (iv) duration.
     (3) If the proposed excavation's anticipated location and dimensions cannot be described as required under Subsection (2)(c), an excavator shall mark the proposed excavation site in white.
     (4) If there is an association in the county, notice to that association constitutes notice to each operator in the county.
     (5) If an excavation on a single project lasts more than 14 days, the excavator shall give notice at least once each additional 14-day period.
     (6) If markings made by the operator have been disturbed so that the markings no longer identify the underground facilities:
     (a) before excavating the site an excavator shall notify:
     (i) the association; or
     (ii) each operator; and
     (b) the operator shall mark the area again within 48 hours of the renotification.
     (7) An excavator may begin excavation if:
     (a) (i) all underground facilities have been:
     (A) located; and
     (B) marked; or
     (ii) the operators have indicated that there are no underground facilities within the proposed excavation site;
     (b) (i) 48 hours have elapsed from the time of initial notice; and
     (ii) the excavator has not:
     (A) been notified by the operator; or
     (B) received a request for a meeting under Subsection 54-8a-5(2); or
     (c) 48 hours have elapsed from the time of renotification under Subsection (6).
     (8) Unless an operator remarks an area pursuant to Subsection (6), the excavator shall be 

responsible for the costs incurred by an operator to remark its underground facilities following the second or subsequent notice given by an excavator for a proposed excavation designated by the same location request assignment. 


Amended by Chapter 189, 2001 General Session

54-8a-5.   Marking of underground facilities.
     (1) (a) Within 48 hours of the receipt of the notice required by Section 54-8a-4, the operator shall:
     (i) mark the location of its underground facilities in the area of the proposed excavation; or
     (ii) notify the excavator that the operator does not have any underground facilities in the area of the proposed excavation.
     (b) The underground facilities shall be marked with stakes, paint, or in some other customary way, indicating, at the option of the operator, either:
     (i) the approximate centerline of the underground facility; or
     (ii) the approximate outside dimensions of both sides of the underground facility.
     (2) (a) The operator is not required to mark the underground facilities within 48 hours if:
     (i) the proposed excavation:
     (A) is not clearly described by a street address or description and is not marked as provided in Subsection 54-8a-4(3);
     (B) is located in a remote area;
     (C) is an extensive excavation; or
     (D) presents other constraints that make it unreasonably difficult for the operator to comply with the marking requirements of this section; or
     (ii) the operator is not able to readily locate the underground facilities from the surface with standard underground detection devices.
     (b) If the operator cannot proceed with the marking because of a situation described in Subsection (2)(a), the operator shall contact the excavator within 48 hours and request a meeting at the proposed excavation site or some other mutually agreed upon location.
     (c) For the situations described under Subsections (2)(a)(i)(A) and (2)(a)(i)(B), the meeting will constitute the beginning of a new 48-hour period within which the operator must mark the underground facilities.
     (d) For the situations described under Subsections (2)(a)(i)(C) and (2)(a)(i)(D), the meeting will constitute the beginning of a new 48-hour period within which the operator must begin marking the underground facilities.
     (e) For the situation described under Subsection (2)(a)(ii), the excavator and operator shall agree on a plan of excavation designed to prevent damage to the operator's underground facilities. Notwithstanding the agreement, the excavator shall proceed in a manner that is reasonably calculated to avoid damage to the underground facilities.
     (3) The markings required by this section shall conform to the following color code for each type of installation:
     (a) safety red - electric power;
     (b) safety yellow - gas, oil, a dangerous material or product, or steam;
     (c) safety orange - communications or cable television;
     (d) safety blue - water or slurry; and
     (e) safety green - sewer.
     (4) Each marking is valid for not more than 14 calendar days from the date notice is given.
     (5) If multiple lines exist:
     (a) the markings must indicate the number of lines; or 



     (b) all lines must be marked. 


Amended by Chapter 198, 1998 General Session

  54-8a-5.5.   Location with hand tools.
     (1) An excavator may not use any power-operated or power-driven excavating or boring equipment within 24 inches of the markings made in accordance with Section 54-8a-5 before the excavator has determined the exact location of the underground facilities by excavating with hand tools.
     (2) Power-operated or power-driven excavating or boring equipment may be used for the removal of any existing pavement if there are no underground facilities contained in the pavement.
     (3) The excavator may use power-operated or power-driven excavating or boring equipment to a depth agreed upon by the operator. 


Enacted by Chapter 203, 1996 General Session

54-8a-6.   Duties and liabilities of the person who excavates.
     (1) Damage to an underground facility by an excavator who excavates but fails to comply with Section 54-8a-4, is prima facie evidence that the excavator is liable for any damage caused by the negligence of that excavator.
     (2) (a) An excavator is not liable for damage to an underground facility if he or she has:
     (i) given proper notice of the proposed excavation as required in this chapter;
     (ii) marked the area of the proposed excavation as required in Section 54-8a-4;
     (iii) complied with Section 54-8a-5.5; and
     (iv) complied with Section 54-8a-7.
     (b) An excavator is not liable for damage to an underground facility if an operator has failed to comply with Section 54-8a-5 or 54-8a-9. 


Amended by Chapter 198, 1998 General Session

54-8a-7.   Notice of damage -- Repairs.
     (1) If an excavator contacts or damages an underground facility, the excavator shall immediately notify the appropriate operator and then proceed in a manner that is reasonably calculated to avoid further damage to the underground facility.
     (2) Upon receipt of notice, the operator shall immediately examine the underground facility, and, if necessary, make repairs. 


Amended by Chapter 189, 2001 General Session

54-8a-8.   Civil penalty for damage -- Action by excavator, operator, or county attorney -- Exceptions -- Remedies supplemental.
     (1) (a) An excavator or operator who negligently violates this chapter is subject to a civil penalty in the amount of $500 for each violation, not to exceed $5,000 total penalty.
     (b) An excavator or operator who knowingly and willfully violates any of the provisions of this chapter is subject to a civil penalty in an amount of $1,000 for each violation, not to exceed $25,000 total penalty.
     (2) (a) Actions to recover the civil penalties under this section shall be brought by:
     (i) the excavator;
     (ii) the operator whose underground facilities are damaged; or
     (iii) the county attorney of the county in which the damage occurs.
     (b) In an action brought under this section, the prevailing party shall be awarded its costs and attorney's fees as determined by the court.
     (c) All penalties recovered from the action shall be paid into the General Fund.
     (3) Subsection (1) does not apply to an excavation made:
     (a) during an emergency, if reasonable precautions are taken to protect underground facilities;
     (b) in agricultural operations;
     (c) for the purpose of finding or extracting natural resources; or
     (d) with hand tools on property owned or occupied by the excavator.
     (4) (a) The civil penalties in this section are in addition to any damages that an operator or an excavator may seek to recover.
     (b) In an action brought under this section, the prevailing party shall be awarded its costs and attorney's fees as determined by the court. 


Amended by Chapter 189, 2001 General Session

54-8a-8.5.   Alternative dispute resolution.
     (1) An association formed under Section 54-8a-9 shall make available an alternative dispute resolution program to resolve disputes arising from damage to underground facilities between:
     (a) an operator;
     (b) an owner;
     (c) an excavator; or
     (d) other interested party.
     (2) The alternative dispute program created under this section is in addition to the ability of a party to bring a civil action under Section 54-8a-8.
     (3) The alternative dispute resolution program shall:
     (a) include mediation and arbitration;
     (b) require that one or more appointed mediators or arbitrators decide:
     (i) the issue of liability for any reimbursement; and
     (ii) the amount of reimbursement; and
     (c) shall be consistent with Title 78, Chapter 31a, Utah Arbitration Act.
     (4) Nothing in this section shall be construed to change the basis for civil liability for damages. 


Enacted by Chapter 189, 2001 General Session

54-8a-9.   Association for mutual receipt of notice of excavation activities. (1) (a) (i) Two or more operators may form and operate a statewide association providing for mutual receipt of notice of excavation activities.
     (ii) If an association is operational, notice to the association shall be given pursuant to Section 54-8a-4.
     (b) (i) If an association is formed, each operator with underground facilities in the area shall become a member of the association or participate in it to:
     (A) receive a notice of a proposed excavation submitted to the association;
     (B) receive the services furnished by it; and
     (C) pay its share of the cost for the service furnished.
     (ii) If an operator does not comply with Subsection (b)(i), he is liable for damages incurred by an excavator who has complied with the requirements under this chapter.
     (c) An association whose members or participants have underground facilities within a county shall:
     (i) file a description of the geographical area served by the association; and
     (ii) file the name and address of every member and participating operator with the county clerk.
     (2) An association receiving notice as provided in Subsection 54-8a-4(1) shall:
     (a) notify members and participants in the relevant geographic area within 24 hours after receiving notice from the person who proposes to excavate; and
     (b) maintain a record of notices received to document compliance with the requirements of this chapter. 

Amended by Chapter 87, 1993 General Session

54-8a-9.5.   Inspection of records.
     The books and records of an association shall be open to inspection by its members during normal business hours upon 48 hours advance notice. 


Enacted by Chapter 198, 1998 General Session

54-8a-10.   Installation of fiberoptic or other nonmetallic facilities. Any operator utilizing a fiberoptic or other nonmetallic facility shall install the fiberoptic or other nonmetallic facility so that it can be located with standard underground facility detection devices or in a concrete conduit system. 

Amended by Chapter 87, 1993 General Session

54-8a-11.   Applicability of federal law. The following persons or entities are subject to the provisions of Title 49, Code of Federal Regulations, Part 198, Regulations for Grants to Aid State Pipeline Safety Programs, including those provisions relating to damage to underground facilities:
     (1) an operator, to the extent subject to the Natural Gas Pipeline Safety Act of 1968, 49 U.S. Code 1671 et seq. or the Hazardous Liquid Pipeline Safety Act of 1979, 49 App. U.S.C. 2001 et seq.;
     (2) an excavator; and
     (3) a person who operates an association. 

Enacted by Chapter 87, 1993 General Session

VERMONT

STATE OF VERMONT
30VSA CHAPTER 86 
7001. DEFINITIONS
In this chapter:
1. "Board" means the public service board.
2. "Company" means any public utility company which supplies gas, electricity, or telecommunications service and which maintains underground utility facilities, and any cable television company operating a cable television system as defined in 30 V.S.A '501 and which maintains underground utility facilities.
3. "Damage" includes, but is not limited to, the substantial weakening of structural or lateral support of an underground utility facility, penetration or destruction of any underground utility facility's protective coating, housing or device, or the partial or complete severance of any underground utility facility.
4. "Excavation Activities" means activities involving the removal of earth, rock or other materials in the ground, disturbing the subsurface of the earth, or the demolition of any structure, by the discharge of explosives or the use of powered or mechanized equipment, including but not limited to digging, trenching, blasting, boring, drilling, hammering, post driving, wrecking, razing or tunneling, within 100 feet of an underground utility facility. Excavation activities shall not include the tilling of soil for agricultural purposes or activities relating to routine public highway maintenance.
5. "Person" means any individual, trust, firm, joint stock company, corporation including a government corporation, partnership, association, state, municipality, commission, political subdivision of the state, or any interstate body.
6. "Public Agency" means the state or any political subdivision thereof, including any governmental agency.
7. "Approximate location of underground utility facilities" means a strip of land extending not more than eighteen inches on either side of the underground utility facilities.
8. "System" means the public utility underground facility damage prevention system referred to in section 7002 of this title.
9. "Underground utility facility" or "facility" means any pipe, conduit, wire or cable located beneath the surface of the earth and maintained by a company, including the protective covering of the pipe, conduit, wire or cable, as well as any manhole, vault or pedestal maintained by a company.
10. "Premark" means to identify the general scope of excavation activities using white paint, stakes or other suitable white markings, in a manner that will enable the operators of the underground utility facilities to know the boundaries of the proposed excavation activities.
7002 PUBLIC UTILITY UNDERGROUND FACILITY DAMAGE PREVENTION SYSTEM
Each company shall be a member of and participate in a public utility underground facility damage prevention system as designated by the board unless granted an exception by the board after a hearing. The system shall operate during regular business hours throughout the year, except Saturdays, Sundays and legal holidays. The system shall receive notices of proposed excavation activities and transmit the notices to member companies whose facilities may be affected. The cost for operation of the system shall be apportioned equitably among member companies.
7003 RULEMAKING
The Board shall adopt rules, pursuant to 3 V.S.A. chapter 25 relative to:
1. minimum requirements for the operation of the system, including notification procedures and the reporting of underground utility facility locations;
2. procedures for the investigation of complaints;
3. emergency situations for which notice of excavation activities is not required;
4. uniform standards for the marking of the approximate location of underground utility facilities,
5. uniform standards for the future installation of underground utility facilities including but not limited to the following:
A) color coding of facilities;
B) depth requirements for the laying of facilities;
C) subsurface marking of facilities;
D) surface marking of facilities;
E) the filing of as-built plans for facilities with municipalities;
F) capability for location of facilities by sensors.
6. standards for the granting of exemptions under section 7002 of this title.

7004 NOTICE OF EXCAVATION ACTIVITIES
(a) No person or company shall engage in excavation activities, except in an emergency situation as defined by the Board, without premarking the proposed area of excavation activities and giving notice as required by this section.
(b) At least 48 hours, excluding Saturdays, Sundays and legal holidays, but not more than 30 days before commencing excavation activities, each person required to give notice of excavation activities shall notify the system referred to in section 7002 of this title. Such notice shall set forth a reasonably accurate and readily identifiable description of the geographical location of the proposed excavation activities.
(c) Notice to the system may be in writing or by telephone. For purpose of this section, the system shall provide a toll-free telephone number.
(d) Prior to notifying the system, the person must premark the area of proposed excavation activities in a manner that will enable operators of underground facilities to identify the boundaries of the proposed excavation activities. Premarking is not required 
(1) if the actual excavation will be continuous and exceed 500 feet in length; or
(2) if the boundaries of the proposed excavation activities can be clearly described in such a way that the operators of underground facilities can precisely identify those boundaries from the notice required by this section.
7005 NOTIFICATION BY SYSTEM
Upon receiving notice of excavation activities, the system shall notify all member companies whose facilities may be affected. An adequate record shall be maintained by the system to document compliance with requirements of this chapter.
7006 MARKING OF UNDERGROUND UTILITY FACILITIES
A company notified in accordance with section 7005 of this title shall, within 48 hours, exclusive of Saturdays, Sundays and legal holidays, of receipt of the notice, mark the approximate location of its underground utility facilities in the area of the proposed excavation activities: provided, however, if the company advises the person that the proposed excavation area is of such length or size that the company cannot reasonably mark all of the underground utility facilities within 48 hours, the person shall notify the company of the specific locations in which the excavation activities will first occur and the company shall mark facilities in those locations within 48 hours and the remaining facilities within a reasonable time thereafter. The company and an excavator may by agreement fix a later time for the company's marking of the facilities, provided the marking is made prior to excavation activities. For the purposes of this chapter, the approximate location of underground facilities shall be marked with stakes, paint or other physical means as designated by the board.
7006 MAINTENANCE OF UNDERGROUND UTILITY FACILITY MARKINGS
After a company has marked its underground facilities in accordance with section 7006, the excavator shall be responsible for maintenance of the designated markings. In the event said markings are obliterated, destroyed or removed the person engaged in excavation activities shall notify the system referred to in section 7002 of this title that re-marking is needed. The system shall then notify all member companies whose facilities may be affected. The company shall within 48 hours exclusive of Saturdays, Sundays and legal holidays, following receipt of the notice, re-mark the location of its underground facilities.
7006b Excavation Area Precautions
Any person engaged in excavating activities in the approximate location of underground utility facilities marked pursuant to section 7006 of this title shall take reasonable precautions to avoid damage to underground utility facilities, including but not limited to any substantial weakening of the structural or lateral support of such facilities or penetration, severance or destruction of such facilities. When excavation activities involve horizontal or directional boring, the person engaged in excavation activities shall expose underground facilities to verify their location and depth, in a safe manner, at each location where the work crosses a facility and at reasonable intervals when paralleling an underground facility.
7007 NOTICE OF DAMAGE
When any underground utility facility is damaged during excavation activities, the excavator shall immediately notify the affected company. Under no circumstances shall the excavator backfill or conceal the damaged area until the company inspects and repairs the damage, provided that the excavator shall take reasonable and prudent actions to protect the public from serious injury from the damaged facilities until the company or emergency response personnel arrive at the damaged area.
7008 PENALTIES
(a) Any person who violates any provisions of sections 7004, 7006a, 7006b or 7007 of this title shall be subject to a civil penalty of up to $1000.00, in addition to any other remedies or penalties provided by law or any liability for actual damages.
(b) Any company which does not mark the location of its underground facilities as required by section 7006 or 7006a of this title shall be subject to a civil penalty of up to $1,000.00.
(c) If underground facilities are damaged because a company has not marked them as required by section 7006 or 7006a the company shall be subject to a civil penalty as provided in subsection (b) of this section and, in addition, shall be liable for any damages incurred by the excavator as a result of the company's failure to mark the facilities.
(d) All penalties recovered in any such actions shall be paid into the general fund of the state. The board shall have jurisdiction over all actions brought pursuant to this chapter.
(e) Any person who violates any provisions of sections 7004 through 7007 of this title as to an underground gas distribution or transmission facility shall also be subject to the civil penalties described in section 2816 of this title.
Sec. 4. SUNSET
30 V.S.A. 7004 (d) (2) is repealed effective July 1, 2003
VIRGINIA

Virginia Underground Utility Damage Prevention Act:
§ 56-265.14. Short title. 
 
This chapter may be cited as the "Underground Utility Damage Prevention Act."

 
§ 56-265.15. Definitions; calculation of time periods.  

 
A. A.     As used in this chapter: 
 
"Abandoned" means no longer in service and physically disconnected from a portion of the underground utility line that is in use for storage or conveyance of service. 
 
"Commission" means the State Corporation Commission. 
 
"Contract locator" means any person contracted by an operator specifically to determine the approximate horizontal location of the operator's utility lines that may exist within the area specified by a notice served on a notification center. 

 
"Damage" means any impact upon or removal of support from an underground facility as a result of excavation or demolition which according to the operating practices of the operator would necessitate the repair of such facility. 
 
"Demolish" or "demolition" means any operation by which a structure or mass of material is wrecked, razed, rendered, moved, or removed by means of any tools, equipment, or discharge of explosives which could damage underground utility lines. 
 
"Designer" means any licensed professional designated by the project owner who designs government projects, commercial projects, residential projects consisting of twenty-five or more units, or industrial projects, which projects require the approval of governmental or regulatory authorities having jurisdiction over the project area. 
 
"Emergency" means a sudden or unexpected occurrence involving a clear and imminent danger, demanding immediate action to prevent or mitigate loss of, or damage to, life, health, property, or essential public services. 
 
"Excavate" or "excavation" means any operation in which earth, rock, or other material in the ground is moved, removed, or otherwise displaced by means of any tools, equipment, or explosives and includes, without limitation, grading, trenching, digging, ditching, dredging, drilling, augering, tunneling, scraping, cable or pipe plowing and driving, wrecking, razing, rendering, moving, or removing any structure or mass of material. 
 
"Extraordinary circumstances" means floods, snow, ice storms, tornadoes, earthquakes, or other natural disasters. 
"Hand digging" means any excavation involving nonmechanized tools or equipment. Hand digging includes, but is not limited to, digging with shovels, picks, and manual post hole diggers, vacuum excavation or soft digging. 
 
"Notification center" means an organization whose membership is open to all operators of underground facilities located within the notification center's designated service area, which maintains a data base, provided by its member operators, that includes the geographic areas in which its member operators desire transmissions of notices of proposed excavation, and which has the capability to transmit, within one hour of receipt, notices of proposed excavation to member operators by teletype, telecopy, personal computer, or telephone. 
 
"Notify," "notice" or "notification" means the completed delivery of information to the person to be notified, and the receipt of same by such person in accordance with this chapter. The delivery of information includes, but is not limited to, the use of any electronic or technological means of data transfer. 
 
"Operator" means any person who owns, furnishes or transports materials or services by means of a utility line. 
 
"Person" means any individual, operator, firm, joint venture, partnership, corporation, association, municipality, or other political subdivision, governmental unit, department or agency, and includes any trustee, receiver, assignee, or personal representative thereof. 
 
"Soft digging" means any excavation using tools or equipment that utilize air or water pressure as the direct means to break up soil or earth for removal by vacuum excavation. 
 
"Special project notice" means a valid notice to the notification center by an excavator covering a specific, unique or long-term project. 
 
"Utility line" means any item of public or private property which is buried or placed below ground or submerged for use in connection with the storage or conveyance of water, sewage, telecommunications, electric energy, cable television, oil, petroleum products, gas, or other substances, and includes but is not limited to pipes, sewers, combination storm/sanitary sewer systems, conduits, cables, valves, lines, wires, manholes, attachments, and those portions of poles below ground. The term "sewage" as used herein does not include any gravity storm drainage systems. Except for any publicly owned gravity sewer system within a county which has adopted the urban county executive form of government, the term "utility line" does not include any gravity sewer system or any combination gravity storm/sanitary sewer system within any counties, cities, towns or political subdivisions constructed or replaced prior to January 1, 1995. No excavator shall be held liable for the cost to repair damage to any such systems constructed or replaced prior to January 1, 1995, unless such systems are located in accordance with § 56-265.19. 
 
"Willful" means an act done intentionally, knowingly, and purposely, without justifiable excuse, as distinguished from an act done carelessly, thoughtlessly, heedlessly or inadvertently. 
 
"Working day" means every day, except Saturdays, Sundays, and legal state and national holidays.
B. B.     Unless otherwise specified, all time periods used in this chapter shall be calculated from the time of the original notification to the notification center as provided in § 56-265.17. In addition, all time periods exclude Saturdays, Sundays, and legal state and national holidays. 
 
§ 56-265.15:1. Exemptions; routine maintenance.   

 

Nothing in this chapter shall apply to: 

1. 1.      Any hand digging performed by an owner or occupant of a property.
 
2. 2.      The tilling of soil for agricultural purposes.
 
3. 3.      Any excavation done by a railroad when the excavation is made entirely on the land which the railroad owns and on which the railroad operates, provided there is no encroachment on any operator's rights-of-way or easements.
 
4. 4.      An excavation or demolition during an emergency, as defined in § 56-265.15, provided all reasonable precaution has been taken to protect the underground utility lines. 
 
In the case of the state highway systems or streets and roads maintained by political subdivisions, officials of the Department of Transportation or the political subdivision where the use of such highways, roads, streets or other public way is impaired by an unforeseen occurrence shall determine the necessity of repair beginning immediately after the occurrence. 

 
5. 5.      Any excavation for routine pavement maintenance, including patch type paving or the milling of pavement surfaces, upon the paved portion of any street, road, or highway of the Commonwealth provided that any such excavation does not exceed a depth of twelve inches (0.3 meter).
 
6. 6.      Any excavation for the purpose of mining pursuant to and in accordance with the requirements of a permit issued by the Department of Mines, Minerals and Energy.
 
7. 7.      Any hand digging performed by an operator to locate the operator's utility lines in response to a notice of excavation from the notification center, provided all reasonable precaution has been taken to protect the underground utility lines. 
 
§ 56-265.16: Repealed by Acts 1989, c. 448, effective July 1, 1990. 

 
§ 56-265.16:1.   Operators to join notification centers; certification. 

 
A. 
Every operator, including counties, cities and towns, but excluding the Department of Transportation, having the right to bury underground utility lines shall join the notification center for the area. 
 
B. 
Every notification center shall be certified by the Commission. The Commission shall determine the optimum number of notification centers in the Commonwealth. If the Commission determines that there shall be more than one notification center in the Commonwealth, it shall define the geographic area to be served by each notification center. 
 
C. 
Any corporation desiring to serve as the notification center for an area of the Commonwealth may apply to the Commission to be certified as the notification center for that area. The Commission shall have authority to grant, amend, or revoke certificates under regulations promulgated relating to certification. An application for certification shall include such information as the Commission may reasonably require addressing the applicant's operational plan for the notification center. 
 
D. 
Every Commission action regarding the optimum number of notification centers, the geographic area to be served by each notification center, the promulgation of notification center certification regulations, and the grant, amendment, or revocation of notification center certifications shall be made in furtherance of the purpose of preventing or mitigating loss of, or damage to, life, health, property or essential public services resulting from damage to underground utility lines. Any action by the Commission to approve or revoke any notification center certification shall: 
 
1. 
Ensure protection for the public from the hazards that this chapter is intended to prevent or mitigate; 
 
2. 
Ensure that all persons served by the notification center receive an acceptable level of performance, which level shall be maintained throughout the period of the notification center's certification; and 
 
3. 
Require the notification center and its agents to demonstrate financial responsibility for any damages that may result from their violation of any provision of this chapter. Such requirement may be met by purchasing and maintaining liability insurance on such terms and in such amount as the Commission deems appropriate. 
 
E. 
A notification center shall maintain an excavator-operator information exchange system in accordance with notification center certification regulations promulgated by the Commission. The members of a notification center shall be responsible for developing and implementing a public awareness program to ensure that all parties affected by this chapter shall be aware of their responsibilities. There shall be only one notification center certified for each geographic area defined by the Commission.
 

§ 56-265.17. Notification required prior to excavation or demolition; waiting periods; marking of proposed site.  

 
A. A.     Except as provided in subsection G, no person, including operators, shall make or begin any excavation or demolition without first notifying the notification center for that area. Notice to the notification center shall be deemed to be notice to each operator who is a member of the notification center. The notification center shall provide the excavator with the identity of utilities that will be notified of the proposed excavation or demolition. Except for counties, cities, and towns, an excavator who willfully fails to notify the notification center of proposed excavation or demolition shall be liable to the operator whose facilities are damaged by that excavator, for three times the cost to repair the damaged property, provided the operator is a member of the notification center. The total amount of punitive damages awarded under this section, as distinguished from actual damages, shall not exceed $10,000 in any single cause of action.
 
B. B.     Except in the case of an emergency as defined in § 56-265.15, the excavator may commence work under one of the following conditions: 
 
1. 1.      After waiting forty-eight hours, beginning 7:00 a.m. the next working day following notice to the notification center;
 
2. 2.      At any time, if the excavator confirms that all applicable operators have either marked their underground utility lines or reported that no lines are present in the vicinity of the excavation or demolition. The confirmation shall be obtained by contacting or receiving information from the notification center's excavator-operator information exchange system; or
 
3. 3.      If informed by the notification center that no operators are to be notified. 
 
If any operator fails to respond to the excavator-operator information exchange system as required by this chapter, the notification center shall renotify any operator of its failure. This renotification shall not constitute an exemption from the duties of the operator set forth in § 56-265.19. 

 
C. C.     The excavator shall exercise due care at all times to protect underground utility lines. If, upon arrival at the site of a proposed excavation, the excavator observes clear evidence of the presence of an unmarked utility line in the area of the proposed excavation, the excavator shall not begin excavating until three hours after an additional call is made to the notification center for the area. The operator of any unmarked utility line shall respond within three hours of the excavator's call to the notification center.
 
D. D.     The excavator's notification shall be valid for fifteen working days from 7:00 a.m. on the next working day following notice to the notification center. Three working days before the end of the fifteen-working-day period, or at any time when line-location markings on the ground become illegible, the excavator intending to excavate shall contact the notification center and request the re-marking of lines. The operator shall re-mark the lines as soon as possible; however, the re-marking of the lines shall be completed within forty-eight hours from 7:00 a.m. on the next working day following the request for the re-mark. Such re-marking shall be valid for an additional fifteen working days from 7:00 a.m. on the next working day following notice to the notification center.
 
E. E.     In the event a specific location of the excavation cannot be given as required by subdivision 2 of § 56-265.18, prior to notifying the notification center pursuant to subsection A of this section, the person proposing to excavate or demolish shall mark the route or boundary of the site of the proposed excavation or demolition by means of white paint, if practical.
 
F. F.     The extent of the excavator's proposed work shall be a work area that can be excavated within fifteen working days from 7:00 a.m. on the next working day following notice to the notification center. The area covered under each notice shall not exceed one mile.
 
G. G.     An excavator may request a special project notice from the notification center for the purpose of notifying the operators of the excavator's desire to enter into an agreement for locating and protecting the operator's underground utility lines for a specific, unique or long-term project. An excavator using a special project notice shall have complete control over all activities within the project area. The terms and conditions of such agreements must be agreed upon, in writing, by the excavator and the operator before excavation commences. Such agreement and compliance with the terms of the agreement shall constitute an exemption from the requirements of subsections A, B, C, D and E of this section. 
 
§ 56-265.17:1. Notification and procedures for designers. 

 
A. A.     Each designer, who prepares drawings and plans for projects requiring excavation or demolition work, may notify the notification center and provide the center with the information required by § 56-265.18 and the designer's professional license number.
 
B. B.     If a designer notifies the notification center to receive underground utility line information in accordance with § 56-265.17:3, the designer shall: 
 
1. 1.      Indicate on the construction drawings, the type of underground utility lines, the horizontal location of these lines as provided by the operators, and the names of the operators of these lines;
 
2. 2.      Consider, when designing a project and preparing drawings therefor, the location of existing underground lines so as to minimize damage or interference with the existing facilities;
 
3. 3.      Indicate, on the construction plans or drawings, the designer ticket number and the notification center's toll-free number; and
 
4. 4.      Request only one designer ticket per project through the notification center at no cost. 
§ 56-265.17:2. Procedures for project owners. 
 
The project owner shall provide copies of those portions of the drawings that affect the respective operator with underground utility lines in the project area who have responded in accordance with § 56-265.17:3. 

 

§ 56-265.17:3. Procedures for operators in response to a designer notice.

 
An operator, upon notification by a designer in accordance with § 56-265.17:1, shall: 

 
1. 1.      Respond to the designer's request for underground utility line information within fifteen working days in accordance with subdivisions 2, 3, and 4 of this section;
 
2. 2.      Provide designers with the operator's name, the type of underground utility line, and the approximate horizontal location of the utility line. The foregoing information may be provided to the designer through the means that include, but are not limited to, field locates, maps, surveys, installation records or other means. If the designer requests field locates, the operator shall provide field locates in accordance with the accuracy set forth in subsection A of § 56-265.19. Marking shall be done by both paint and flags whenever possible;
 
3. 3.      Provide such information about the location of the utility lines to designers for informational purposes only. Operators will not be liable for any incorrect information provided or for the subsequent use of this information, nor will they be subject to civil penalties for the accuracy of the information or marks provided. Any concerns about the accuracy of information or marks should be directed to the appropriate operator; and
 
4. 4.      Respond to the operator-excavator information exchange system by no later than 7:00 a.m. on the sixteenth working day following the designer's notice to the notification center. 
 
§ 56-265.18. Notification requirements.

 
Every notice served by any person on a notification center shall contain the following information: 

 
1. 1.      The name of the individual serving such notice.
 
2. 2.      The specific location of the proposed work. In the event a specific description of the location of the excavation cannot be given, the person proposing to excavate or demolish shall comply with subsection E of § 56-265.17.
 
3. 3.      The name, address, telephone number, and telefacsimile number if available, of the excavator or demolisher, to whom notification can be given.
 
4. 4.      The excavator's or demolisher's field telephone number, if one is available.
 
5. 5.      The type and extent of the proposed work.
 
6. 6.      The name of the person for whom the proposed work is being performed.
§ 56-265.19. Duties of operator.   

 
A. A.     If a proposed excavation or demolition is planned in such proximity to the underground utility line that the utility line may be destroyed, damaged, dislocated, or disturbed, the operator shall mark the approximate horizontal location of the underground utility line on the ground to within two feet of either side of the underground utility line by means of stakes, paint, flags or a combination thereof. The operator shall mark the underground utility line and report the marking status to the excavator-operator information exchange system by no later than 7:00 a.m. on the third working day following the excavator's notice to the notification center, unless the operator is unable to do so due to extraordinary circumstances. If the operator is unable to mark the location within the time allowed under this section due to extraordinary circumstances, the operator shall notify directly the person who proposes to excavate or demolish and shall, in addition, notify the person of the date and time when the location will be marked. The deferral to mark for extraordinary circumstances shall be no longer than ninety-six hours from 7:00 a.m. on the next working day following notice to the notification center, unless a longer time is otherwise agreed upon by the operator and excavator. The operator shall also inform the notification center of any deferral.
 
B. B.     If a proposed excavation or demolition is not planned in such proximity to the operator's underground utility lines that the utility line may be damaged, the operator shall so report to the notification center's excavator-operator information exchange system no later than 7:00 a.m. on the third working day following the excavator's notice to the notification center.
 
C. C.     An operator shall participate in all preplanning and preconstruction meetings originated by state, county or municipal authorities relating to proposed construction projects which may affect the operator's existing or future utility lines and shall cooperate in implementing decisions reached in such preplanning and preconstruction meetings.
 
D. D.     Any contract locator acting on behalf of an operator and failing to perform the duties imposed by this chapter shall be subject to the liabilities in § 56-265.25 and the civil penalties in § 56-265.32.
 
E. E.     Locators shall be trained in applicable locating industry standards and practices no less stringent than the National Utility Locating Contractors Association's locator training standards and practices. Each locator's training shall be documented. Such documents shall be maintained by the operator or contract locator.
 
F. F.     The Commission shall be authorized to adopt regulations designating: (i) letters for each operator to be used in conjunction with marking of underground utility lines, and (ii) symbols for marking of underground utility lines, in compliance with subsection B of § 56-265.17:3. Such letter designation and marking symbols shall be in accordance with industry standards.
 
G. G.     For underground utility lines abandoned after July 1, 2002, operators shall make a reasonable attempt to keep records of these abandoned utility lines, excluding service lines connected to a single-family dwelling unit. Operators may provide a response to the excavator-operator information exchange system when an operator has knowledge that the operator's abandoned utility lines may be present within the area of the proposed excavation.
 
H. H.     An operator shall respond to an emergency notice as soon as possible but no later than three hours from the excavator's call to the notification center. 
 

§ 56-265.20: Repealed by Acts 1994, C.890, effective January 1, 1995.

 

§ 56-265.20:1. Locating nonmetallic underground utility lines.

 
Notwithstanding the provisions of § 56-257.1, any plastic or other nonmetallic utility lines installed underground on and after July 1, 2002, shall be installed in such a manner as to be locatable by the operator for the purposes of this chapter. 

 
§ 56-265.21. Marking by color.

 
In marking the approximate location of underground utility lines or proposed excavation if required pursuant to subsection E of § 56-265.17 the American Public Works Association color codes shall be used.
 

§ 56-265.22. Duties of notification center upon notification by person intending to excavate; record of notification made by telephone required.    

 
A. A.     The notification center shall, upon receiving notice by a person notify all member operators whose underground lines are located in the area of the proposed project, excavation or demolition. The notification center shall also indicate the names of those operators being notified to the person providing notice.
 
B. B.     If the notification required by this chapter is made by telephone, a record of such notification shall be maintained by the operators or notification center notified to document compliance with the requirements of this chapter, and such records shall be maintained in compliance with the applicable statute of limitations.
 
C. C.     The notification center shall notify excavators, within the time frame allowed by the law to mark underground utility lines, of any responses placed on the excavator-operator information exchange system by a locator. Such notification shall occur by facsimile or other mutually acceptable means of automatically transmitting and receiving this information. 
 
If the excavator cannot provide the notification center with a facsimile number or other mutually acceptable means of automatically transmitting and receiving this information, it shall be the excavator's responsibility to contact the excavator-operator information exchange system after the period allowed by law to mark underground facilities and prior to commencing excavation in order to determine if any responses to the notice have been recorded. 

 

§ 56-265.22:1. Meetings between excavators and operators.   

 
A. A.     Any person planning excavation or demolition in such proximity to the underground utility lines that the utility lines may be destroyed, damaged, dislocated, or disturbed may request a meeting with the operator whose underground utility lines are located in the area of the proposed excavation or demolition to discuss the marking of such lines. 
 
The project requiring excavation shall be of sufficient complexity to require a pre-marking meeting. The meeting notice shall include all information required by § 56-265.18 and a specific time and location for the meeting. 
 
B. B.     The notification center shall, upon receiving a meeting notice, notify all member operators whose underground utility lines are located in the area of the proposed excavation or demolition. The notification center shall provide to the excavator the names of those operators being notified of the meeting.
 
C. C.     The operators notified by the notification center shall meet with the excavator by 7:00 a.m. on the third working day following the excavator's meeting notice. If an operator does not agree to the excavator's suggested time and location, the operator shall set up a mutually agreeable time and location to meet no later than 7:00 a.m. on the third working day following the meeting notice.
 
D. D.     The excavator's meeting notice shall not be the notice to excavate required under § 56-265.17. The notice to excavate required under § 56-265.17 for the project shall not be submitted to the notification center until after the meeting referenced in subsection A of this section has occurred, or after 7:00 a.m. on the third working day following the meeting notice. 
 

§ 56-265.23. Exemption for roadway maintenance operations by the Virginia Department of Transportation and certain counties, cities, and towns. 
 
Employees of the Virginia Department of Transportation acting within the scope of their employment, and certain employees of those counties, cities, and towns which maintain their streets or roads in accordance with § 33.1-23.5:1 or § 33.1-41.1 performing street or roadway maintenance operations and acting within the scope of their employment, excavating entirely within the right-of-way of a public road, street or highway of the Commonwealth shall not be required to comply with the provisions of this chapter if reasonable care is taken to protect the utility lines placed in the right-of-way by permit and if they: 
 
1. 
Excavate within the limits of the original excavation; on the traveled way, shoulders or drainage features of a public road, street, or highway and any excavation does not exceed eighteen inches (0.45 meter) in depth below the grade existing prior to such excavation; or 

 
2.
Are replacing previously existing structures in their previous locations.
 

§ 56-265.24. Duties of excavator.  

 
A. A.     Any person excavating within two feet on either side of the staked or marked location of an operator's underground utility line or demolishing in such proximity to an underground utility line that the utility line may be destroyed, damaged, dislocated or disturbed shall take all reasonable steps necessary to properly protect, support and backfill underground utility lines.  For excavations not parallel to an existing underground utility line, such steps shall include, but may not be limited to: 
 
1. 1.      Exposing the underground utility line to its extremities by hand digging;
 
2. 2.      Not utilizing mechanized equipment within two feet of the extremities of all exposed utility lines; and
 
3. 3.      Protecting the exposed utility lines from damage. 
 
In addition, for excavations parallel to an existing utility line, such steps shall include, but may not be limited to, hand digging at reasonable distances along the line of excavation. The excavator shall exercise due care at all times to protect underground utility lines when exposing these lines by hand digging. 

 
B. B.     If the markings locating the underground lines become illegible due to time, weather, construction, or any other cause, the person performing the excavation or demolition shall so notify the notification center for the area. Such notification shall constitute an extension under subsection D of § 56-265.17.
 
C. C.     If, upon arrival at the site of a proposed excavation, the excavator observes clear evidence of the presence of an unmarked utility line in the area of the proposed excavation, the excavator shall not begin excavating until an additional call is made to the notification center for the area pursuant to subsection B of § 56-265.17.
 
D. D.     In the event of any damage to, or dislocation, or disturbance of any underground utility line including its appurtenances, covering, and coating, in connection with any excavation or demolition, the person responsible for the excavation or demolition operations shall immediately notify the operator of the underground utility line and shall not backfill around the underground utility line until the operator has repaired the damage or has given clearance to backfill. The operator shall either commence repair of the damage or give clearance to backfill within twenty-four hours, and upon his failure to commence or prosecute with diligence such repair or give clearance, the giving of clearance shall be presumed.
 
E. E.     If the damage, dislocation, or disturbance of the underground utility line creates an emergency, the person responsible for the excavation or demolition shall, in addition to complying with subsection D of this section, take immediate steps reasonably calculated to safeguard life, health and property.
F. F.     With the exception of designers requesting marking of a site, in accordance with § 56-265.17, no person, including operators, shall request marking of a site through a notification center unless excavation shall commence within thirty working days from the date of the original notification to the notification center. Except for counties, cities, and towns, any person who willfully fails to comply with this subsection shall be liable to the operator for three times the cost of marking its utility line, not to exceed $1,000.
 
G. G.     Any person performing excavation or demolition shall provide to the operator of the underground utility line in the area of excavation or to the appropriate regulatory authority having jurisdiction, the number issued by the notification center for that excavation site in response to the excavator's notice, within one hour of a request for the number issued by the notification center.
 
H. H.     If an excavator discovers an unmarked line, the excavator shall protect this line pursuant to subsection C of this section. An excavator shall not remove an abandoned line without first receiving authorization to do so by the operator.
 
§ 56-265.25. Liability of operator and excavator; penalties.  

 
A. A.     1. If any underground utility line is damaged as a proximate result of a person's failure to comply with any provision of this chapter, that person shall be liable to the operator of the underground utility line for the total cost to repair the damaged facilities as that cost is normally computed by the operator, provided the operator is a member of the notification center covering the area in which the damage to the utility line takes place. The liability of such a person for such damage shall not be limited by reason of this chapter.
 
2. 2.      Any person who willfully fails to notify the Notification center of proposed excavation or demolition shall be liable to the operator as provided in subsection A of § 56-265.17.
 
3. 3.      If, after receiving proper notice, an operator fails to discharge a duty imposed by any provision of this chapter and an underground utility line of such operator is damaged, as a proximate result of the operator's failure to discharge such duty, by any person who has complied with all of the provisions of this chapter, such person shall not be so liable. 
 
B. B.     If an underground utility line of an operator is damaged, as the proximate result of the operator's failure to comply with any provision of this chapter, by any person who has complied with the provisions of this chapter, the operator shall be liable to such person for the total cost to repair any damage to the equipment or facilities of such person resulting from such damage to the operator's underground utility line. 
 
C. C.     Except as specifically set forth herein, the provisions of this chapter shall not be construed to either abrogate any rights, duties, or remedies existing under law or create any rights, duties, defenses, or remedies in addition to any rights, duties, or remedies existing under law. 
 
§ 56-265.26: Repealed by Acts 1994, c. 890, effective January 1, 1995. 
 
§ 56-265.26.1: Utility Line Depth Requirement.
 
Every operator having the right to install underground utility lines shall install such underground utility lines at depths required by accepted industry standards. Such standards shall include, as applicable, standards established by the National Electrical Safety Code, Bellcore Blue Book-Manual of Contractor's Procedures, the Commission's pipeline safety regulations, the Department of Health's waterworks regulations, and the depth standards of the Virginia Cable Telecommunications Association, which shall be established in consultation with the State Corporation Commission no later than July 1, 2002. 
 
2.   That the State Corporation Commission shall convene a task force (i) to study the operation and effectiveness of the requirements of § 56-265.17:1 of the Code of Virginia and (ii) to study the effectiveness of the requirements of subsection G of § 56-265.19 and to make recommendations as to whether the requirements of subsection G of § 56-265.19 should become mandatory. The task force shall consist of representatives of utility operators, excavators, notification centers, local governments, contract locators, State Corporation Commission staff, and other appropriate persons. The Commission shall report the results of the task force's study, including any recommendations, to the 2005 Session of the General Assembly. The provisions of this enactment shall become effective January 1, 2004. 
 
§ 56-265.27: Not set out. 
 
§ 56-265.28. Sovereign immunity.
 
Nothing in this chapter shall be construed to abrogate the immunity from suit accruing to the Commonwealth, her political subdivisions, agencies, officers or employees, or the officers or employees of her political subdivisions and agencies, as exists prior to July 1, 1980. 
 
§ 56-265.29. Other similar laws. 
 
Compliance with the provisions of this chapter shall not exempt any operator or person from the operation of any other applicable laws, ordinances, regulations, or rules of governmental and regulatory authorities having jurisdiction, unless exempted by such other laws, ordinances, regulations, or rules as a result of such compliance. 
 
§ 56-265.30. Authority of the State Corporation Commission. 
 
A. 
The Commission shall enforce the provisions of the Underground Utility Damage Prevention Act as set out in this chapter. The Commission may promulgate any rules or regulations necessary to implement the Commission's authority to enforce this chapter. 
 
B. 
Nothing in this chapter shall be construed to authorize the Commission to promulgate any rules or regulations pursuant to its authority to enforce this chapter that require any person, other than jurisdictional gas or hazardous liquid operators, to report to the Commission any probable violation of this chapter or any incident involving damage, dislocation or disturbance of any utility line.
 
§ 56-265.31. Commission to establish advisory committee.

 
A. A.     The Commission shall establish an advisory committee consisting of representatives of the following entities: Commission staff, utility operator, notification center, excavator, municipality, Virginia Department of Transportation, Board for Contractors, and underground line locator. Persons appointed to the advisory committee by the Commission shall have expertise with the operation of the Underground Utility Damage Prevention Act. The advisory committee shall perform duties which may be assigned by the Commission, including the review of reports of violations of the chapter, and make recommendations to the Commission.
 
B. B.     The members of the advisory committee shall be immune, individually and jointly, from civil liability for any act or omission done or made in performance of their duties while serving as members of such advisory committee, but only in the absence of willful misconduct. 
 

§ 56-265.32. Commission to impose civil penalties for certain violations; establishment of Underground Utility Damage Prevention Special Fund. 
 
A. 
The Commission may, by judgment entered after a hearing on notice duly served on any person not less than thirty days before the date of the hearing, impose a civil penalty not exceeding $2,500 for each violation, if it is proved that the person violated any of the provisions of this chapter, except § 56-265.16:1, as a result of a failure to exercise reasonable care. Any proceeding or civil penalty undertaken pursuant to this section shall not prevent nor preempt the right of any party to obtain civil damages for personal injury or property damage in private causes of action. This subsection shall not authorize the Commission to impose civil penalties on any county, city or town. However, the Commission shall inform the counties, cities and towns of reports of alleged violations involving the locality and, at the request of the locality, suggest corrective action. 
 
B. 
The Underground Utility Damage Prevention Special Fund (hereinafter referred to as "Special Fund") is hereby established as a revolving fund to be used by the Commission for administering the regulatory program authorized by this chapter. The Special Fund shall be composed entirely of funds generated by the enforcement of this chapter. Excess funds shall be used to support any one or more of the following: (i) public awareness programs established by a notification center pursuant to subsection B of § 56-265.16:1; (ii) training and education programs for excavators, operators, line locators, and other persons; and (iii) programs providing incentives for excavators, operators, line locators, and other persons to reduce the number and severity of violations of the Act. The Commission shall determine the appropriate allocation of any excess funds among such programs, and shall establish required elements for any program established under clause (ii) or (iii). 
 
C.  All civil penalties collected pursuant to this section shall be deposited into the Underground Utility Damage Prevention Special Fund. Interest earned on the fund shall be credited to the Special Fund. The Special Fund shall be established on the books of the Commission comptroller and any funds remaining in the Underground Utility Damage Prevention Special Fund at the end of the fiscal year shall not revert to the general fund, but shall remain in the Special Fund. 
 
 
 
DISCLAIMER OF LIABILITY

 
This reproduction of the Code of Virginia – the Underground Utility Damage Prevention Act – is provided solely as a convenience for the person or persons reading this web site and is not a legal reference document. Every effort has been made to reproduce these documents accurately, but none of the following: State Corporation Commission, Virginia Utility Protection Services LLC, Virginia Underground Utility Protection Services Inc., or Northern Virginia Utility Protection Services Inc., nor any offices, employees or agents of any of the above-named entities, makes any representations or warranties as to the accuracy of this reproduction. Persons seeking a legal reference document should utilize the Code of Virginia itself.
 
Virginia Positive Response Codes

 

Response Codes

10 – Marked

11 - Marked; abandoned utility lines may be in the area

12 - Marked up to privately owned utility - contact private utility owner for  

locate
13 - Marked up to privately owned utility – contact private utility owner for locate; abandoned utility lines may be in the area

20 – Clear, no facilities

21 - Clear; abandoned utility lines may be in the area

22 – Clear, privately owned utility on property - contact private utility owner for locate

23 – Clear, privately owned utility on property – contact private utility owner for locate; abandoned utility lines may be in the area

30 – No conflict, utility is outside of stated work area

31 - No conflict – utility is outside of stated work area; abandoned utility lines may be in the area

 

Sub codes

40 - Agree to meeting as proposed by excavator

42 - Mutually agreed to alternative meeting time and location

50 - Installation records, maps or other documents have been provided

60 - Ongoing job - locator and excavator established marking schedule

61 - Ongoing job – locator and excavator establishing marking schedule; abandoned utility lines may be in the area

70 - Utility in conflict - operator must be present during dig

90 - Locator could not gain access to property - please call Miss Utility to reschedule

91 - Incorrect address information - please call Miss Utility to reschedule

92 - Unrestrained animal in yard- please call Miss Utility to reschedule

93 - Scope of work is too large - please call Miss Utility to reschedule

94 - Marking instructions are unclear - please call Miss Utility to reschedule

95 - Marking delay requested by locator and agreed to by excavator

96 - No locate required

97 - Extraordinary circumstances exist
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NOTE: RCW 19.122.055 was amended in 2001. The new language is included in this printout.

REVISED CODE OF WASHINGTON

TITLE 19  BUSINESS REGULATIONS - MISCELLANEOUS

CHAPTER  19.122   UNDERGROUND UTILITIES
Sections

19.122.010      Intent.

19.122.020      Definitions.

19.122.027      One-number locator services--Single state-wide

                      toll-free telephone number.

19.122.030      Notice of excavation to owners of underground

                      facilities--One-number locator service--Time

                      for notice--Marking of underground

                      facilities--Costs.

19.122.033      Notice of excavation to pipeline companies.

19.122.035      Pipeline company duties after notice of

                      excavation--Examination--Information of

                      damage--Notification of local first

                      responders.

19.122.040      Underground facilities identified in bid or

                      contract--Excavator's duty of reasonable

                      care--Liability for damages--Attorneys'

                      fees.

19.122.045      Exemption from liability.

19.122.050      Damage to underground facility--Notification by

                      excavator--Repairs or relocation of

                      facility.

19.122.055      Failure to notify one-number locator service--

                      Civil penalty, if damages.

19.122.060      Exemption from notice and marking requirements

                      for property owners.

19.122.070      Civil penalties--Treble damages--Existing

                      remedies not affected.

19.122.075      Damage or removal of permanent marking--Civil

                      penalty.

19.122.080      Waiver of notification and marking requirements.

19.122.900      Severability--1984 c 144.

RCW  19.122.010  Intent.
  It is the intent of the legislature in enacting this chapter to assign responsibilities for locating and keeping accurate records of utility locations, protecting and repairing damage to existing underground facilities, and protecting the public health and safety from interruption in utility services caused by damage to existing underground utility facilities.

[1984 c 144 § 1.]

RCW  19.122.020  Definitions.

  Unless the context clearly requires otherwise, the definitions in this section apply throughout this chapter:

  (1) "Business day" means any day other than Saturday, Sunday, or a legal local, state, or federal holiday.

  (2) "Damage" includes the substantial weakening of structural or lateral support of an underground facility, penetration, impairment, or destruction of any underground protective coating, housing, or other protective device, or the severance, partial or complete, of any underground facility to the extent that the project owner or the affected utility owner determines that repairs are required.

  (3) "Emergency" means any condition constituting a clear and present danger to life or property, or a customer service outage.

  (4) "Excavation" means any operation in which earth, rock, or other material on or below the ground is moved or otherwise displaced by any means, except the tilling of soil less than twelve inches in depth for agricultural purposes, or road and ditch maintenance that does not change the original road grade or ditch flowline.

  (5) "Excavator" means any person who engages directly in excavation.

  (6) "Gas" means natural gas, flammable gas, or toxic or corrosive gas.

  (7) "Hazardous liquid" means:  (a) Petroleum, petroleum products, or anhydrous ammonia as those terms are defined in 49 C.F.R. Part 195 as in effect on March 1, 1998; and (b) carbon dioxide.  The utilities and transportation commission may by rule incorporate by reference other substances designated as hazardous by the secretary of transportation.

  (8) "Identified facility" means any underground facility which is indicated in the project plans as being located within the area of proposed excavation.

  (9) "Identified but unlocatable underground facility" means an underground facility which has been identified but cannot be located with reasonable accuracy.

  (10) "Locatable underground facility" means an underground facility which can be field-marked with reasonable accuracy.

  (11) "Marking" means the use of stakes, paint, or other clearly identifiable materials to show the field location of underground facilities, in accordance with the current color code standard of the American public works association. Markings shall include identification letters indicating the specific type of the underground facility.

  (12) "Person" means an individual, partnership, franchise holder, association, corporation, a state, a city, a county, or any subdivision or instrumentality of a state, and its employees, agents, or legal representatives.

  (13) "Pipeline" or "pipeline system" means all or parts of a pipeline facility through which hazardous liquid or gas moves in transportation, including, but not limited to, line pipe, valves, and other appurtenances connected to line pipe, pumping units, fabricated assemblies associated with pumping units, metering and delivery stations and fabricated assemblies therein, and breakout tanks.  "Pipeline" or "pipeline system" does not include process or transfer pipelines as defined in RCW  81.88.010.

  (14) "Pipeline company" means a person or entity constructing, owning, or operating a pipeline for transporting hazardous liquid or gas.  A pipeline company does not include: (a) Distribution systems owned and operated under franchise for the sale, delivery, or distribution of natural gas at retail; or (b) excavation contractors or other contractors that contract with a pipeline company.

  (15) "Reasonable accuracy" means location within twenty- four inches of the outside dimensions of both sides of an underground facility.

  (16) "Underground facility" means any item buried or placed below ground for use in connection with the storage or conveyance of water, sewage, electronic, telephonic or telegraphic communications, cablevision, electric energy, petroleum products, gas, gaseous vapors, hazardous liquids, or other substances and including but not limited to pipes, sewers, conduits, cables, valves, lines, wires, manholes, attachments, and those parts of poles or anchors below ground.  This definition does not include pipelines as defined in subsection (13) of this section, but does include distribution systems owned and operated under franchise for the sale, delivery, or distribution of natural gas at retail.

  (17) "One-number locator service" means a service through which a person can notify utilities and request field- marking of underground facilities.

[2000 c 191 § 15; 1984 c 144 § 2.]

RCW  19.122.027  One-number locator services--Single state- wide toll-free telephone number.

  (1) By December 31, 2000, the utilities and transportation commission shall cause to be established a single state-wide toll-free telephone number to be used for referring excavators to the appropriate one-number locator service.

  (2) The utilities and transportation commission, in consultation with the Washington utilities coordinating council, shall establish minimum standards and best management practices for one-number locator services consistent with the recommendations of the governor's fuel accident prevention and response team issued in December 1999.  By December 31, 2000, the commission shall provide its recommendations to the appropriate standing committees of the house of representatives and the senate.

  (3) One-number locator services shall be operated by nongovernmental agencies.

[2000 c 191 § 16.]

RCW  19.122.030  Notice of excavation to owners of underground facilities--One-number locator service--Time for notice--Marking of underground facilities--Costs.

  (1) Before commencing any excavation, excluding agriculture tilling less than twelve inches in depth, the excavator shall provide notice of the scheduled commencement of excavation to all owners of underground facilities through a one-number locator service.

  (2) All owners of underground facilities within a one- number locator service area shall subscribe to the service. One-number locator service rates for cable television companies will be based on the amount of their underground facilities.  If no one-number locator service is available, notice shall be provided individually to those owners of underground facilities known to or suspected of having underground facilities within the area of proposed excavation.  The notice shall be communicated to the owners of underground facilities not less than two business days or more than ten business days before the scheduled date for commencement of excavation, unless otherwise agreed by the parties.

  (3) Upon receipt of the notice provided for in this section, the owner of the underground facility shall provide the excavator with reasonably accurate information as to its locatable underground facilities by surface-marking the location of the facilities.  If there are identified but unlocatable underground facilities, the owner of such facilities shall provide the excavator with the best available information as to their locations.  The owner of the underground facility providing the information shall respond no later than two business days after the receipt of the notice or before the excavation time, at the option of the owner, unless otherwise agreed by the parties. Excavators shall not excavate until all known facilities have been marked.  Once marked by the owner of the underground facility, the excavator is responsible for maintaining the markings.  Excavators shall have the right to receive compensation from the owner of the underground facility for costs incurred if the owner of the underground facility does not locate its facilities in accordance with this section.

  (4) The owner of the underground facility shall have the right to receive compensation for costs incurred in responding to excavation notices given less than two business days prior to the excavation from the excavator.

  (5) An owner of underground facilities is not required to indicate the presence of existing service laterals or appurtenances if the presence of existing service laterals or appurtenances on the site of the construction project can be determined from the presence of other visible facilities, such as buildings, manholes, or meter and junction boxes on or adjacent to the construction site.

  (6) Emergency excavations are exempt from the time requirements for notification provided in this section.

  (7) If the excavator, while performing the contract, discovers underground facilities which are not identified, the excavator shall cease excavating in the vicinity of the facility and immediately notify the owner or operator of such facilities, or the one-number locator service.

[2000 c 191 § 17; 1988 c 99 § 1; 1984 c 144 § 3.]

RCW  19.122.033  Notice of excavation to pipeline companies.

  (1) Before commencing any excavation, excluding agricultural tilling less than twelve inches in depth, an excavator shall notify pipeline companies of the scheduled commencement of excavation through a one-number locator service in the same manner as is required for notifying owners of underground facilities of excavation work under RCW  19.122.030.   Pipeline companies shall have the same rights and responsibilities as owners of underground facilities under RCW  19.122.030  regarding excavation work. Excavators have the same rights and responsibilities under this section as they have under RCW  19.122.030.

  (2) Project owners, excavators, and pipeline companies have the same rights and responsibilities relating to excavation near pipelines that they have for excavation near underground facilities as provided in RCW  19.122.040.

[2000 c 191 § 18.]

RCW  19.122.035  Pipeline company duties after notice of excavation--Examination--Information of damage--Notification of local first responders.

  (1) After a pipeline company has been notified by an excavator pursuant to RCW  19.122.033  that excavation work will uncover any portion of the pipeline, the pipeline company shall ensure that the pipeline section in the vicinity of the excavation is examined for damage prior to being reburied.

  (2) Immediately upon receiving information of third-party damage to a hazardous liquid pipeline, the company that operates the pipeline shall terminate the flow of hazardous liquid in that pipeline until it has visually inspected the pipeline.  After visual inspection, the operator of the hazardous liquid pipeline shall determine whether the damaged pipeline section should be replaced or repaired, or whether it is safe to resume pipeline operation. Immediately upon receiving information of third-party damage to a gas pipeline, the company that operates the pipeline shall conduct a visual inspection of the pipeline to determine whether the flow of gas through that pipeline should be terminated, and whether the damaged pipeline should be replaced or repaired.  A record of the pipeline company's inspection report and test results shall be provided to the utilities and transportation commission consistent with reporting requirements under 49 C.F.R. 195 Subpart B.

  (3) Pipeline companies shall immediately notify local first responders and the department of any reportable release of a hazardous liquid from a pipeline.  Pipeline companies shall immediately notify local first responders and the commission of any blowing gas leak from a gas pipeline that has ignited or represents a probable hazard to persons or property.  Pipeline companies shall take all appropriate steps to ensure the public safety in the event of a release of hazardous liquid or gas under this subsection.

  (4) No damaged pipeline may be buried until it is repaired or relocated.  The pipeline company shall arrange for repairs or relocation of a damaged pipeline as soon as is practical or may permit the excavator to do necessary repairs or relocation at a mutually acceptable price.

[2000 c 191 § 19.]

RCW  19.122.040  Underground facilities identified in bid or contract--Excavator's duty of reasonable care--Liability for damages--Attorneys' fees.

  (1) Project owners shall indicate in bid or contract documents the existence of underground facilities known by the project owner to be located within the proposed area of excavation.  The following shall be deemed changed or differing site conditions:

  (a) An underground facility not identified as required by this chapter or other provision of law; and

  (b) An underground facility not located, as required by this chapter or other provision of law, by the project owner or excavator if the project owner or excavator is also a utility.

  (2) An excavator shall use reasonable care to avoid damaging underground facilities.  An excavator shall:

  (a) Determine the precise location of underground facilities which have been marked;

  (b) Plan the excavation to avoid damage to or minimize interference with underground facilities in and near the excavation area; and

  (c) Provide such support for underground facilities in and near the construction area, including during backfill operations, as may be reasonably necessary for the protection of such facilities.

  (3) If an underground facility is damaged and such damage is the consequence of the failure to fulfill an obligation under this chapter, the party failing to perform that obligation shall be liable for any damages.  Any clause in an excavation contract which attempts to allocate liability, or requires indemnification to shift the economic consequences of liability, different from the provisions of this chapter is against public policy and unenforceable. Nothing in this chapter prevents the parties to an excavation contract from contracting with respect to the allocation of risk for changed or differing site conditions.

  (4) In any action brought under this section, the prevailing party is entitled to reasonable attorneys' fees.

[1984 c 144 § 4.]

RCW  19.122.045  Exemption from liability.

  Excavators who comply with the requirements of this chapter are not liable for any damages arising from contact or damage to an underground  fiber optics facility other than the cost to repair the facility.

[1988 c 99 § 2.]

RCW  19.122.050  Damage to underground facility-- Notification by excavator--Repairs or relocation of facility.

  (1) An excavator who, in the course of excavation, contacts or damages an underground facility shall notify the utility owning or operating such facility and the one-number locator service.  If the damage causes an emergency condition, the excavator causing the damage shall also alert the appropriate local public safety agencies and take all appropriate steps to ensure the public safety.  No damaged underground facility may be buried until it is repaired or relocated.

  (2) The owner of the underground facilities damaged shall arrange for repairs or relocation as soon as is practical or may permit the excavator to do necessary repairs or relocation at a mutually acceptable price.

[1984 c 144 § 5.]

RCW  19.122.055  Failure to notify one-number locator service--Civil penalty, if damages.

  (1) Any person who fails to notify the one-number locator service and causes damage to a hazardous liquid or gas pipeline is subject to a civil penalty of not more than ten thousand dollars for each violation.

  (2) All civil penalties recovered under this section shall be deposited into the pipeline safety account created in RCW  81.88.050.   

[2001 c 238 § 5.]

RCW  19.122.060  Exemption from notice and marking requirements for property owners.

  An excavation of less than twelve inches in vertical depth on private noncommercial property shall be exempt from the requirements of RCW  19.122.030 , if the excavation is being performed by the person or an employee of the person who owns or occupies the property on which the excavation is being performed.

[1984 c 144 § 6.]

RCW  19.122.070  Civil penalties--Treble damages--Existing remedies not affected.

  (1) Any person who violates any provision of this chapter, and which violation results in damage to underground facilities, is subject to a civil penalty of not more than one thousand dollars for each violation.  All penalties recovered in such actions shall be deposited in the general fund.

  (2) Any excavator who wilfully or maliciously damages a field-marked underground facility shall be liable for treble the costs incurred in repairing or relocating the facility. In those cases in which an excavator fails to notify known underground facility owners or the one-number locator service, any damage to the underground facility shall be deemed wilful and malicious and shall be subject to treble damages for costs incurred in repairing or relocating the facility.

  (3) This chapter does not affect any civil remedies for personal injury or for property damage, including that to underground facilities, nor does this chapter create any new civil remedies for such damage.

[1984 c 144 § 7.]

RCW  19.122.075  Damage or removal of permanent marking-- Civil penalty.

  Any person who willfully damages or removes a permanent marking used to identify an underground facility or pipeline, or a temporary marking prior to its intended use, is subject to a civil penalty of not more than one thousand dollars for each act.

[2000 c 191 § 23.]

RCW  19.122.080  Waiver of notification and marking requirements.

  The notification and marking provisions of this chapter may be waived for one or more designated persons by an underground facility owner with respect to all or part of that underground facility owner's own underground facilities.

[1984 c 144 § 8.]

RCW  19.122.900  Severability--1984 c 144.

  If any provision of this act or its application to any person or circumstance is held invalid, the remainder of the act or the application of the provision to other persons or circumstances is not affected.

[1984 c 144 § 9.]
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§ 34-2701. Definitions.


For the purposes of this chapter:
(1) The terms "demolition" or "demolish" mean any operation by which a structure or mass of material is wrecked, razed, moved, or removed by means of any tool, equipment, or explosive.
(2) The terms "excavate" or "excavation" mean any operation in which earth, rock, or other material in or on the ground is moved, removed or otherwise displaced by means of any tool, equipment, or explosive, and include but are not limited to grading, trenching, digging, ditching, drilling, boring, augering, tunnelling, scraping, cable or pipe plowing and driving, wrecking, razing, moving, or removing any structure or mass of material.
(3) The term "one-call center" means any organization among the purposes of which is to notify 2 or more public utility operators of planned excavation activities or demolition in a specified area.
(4) The term "person" means any individual, firm, joint venture, partnership, corporation, association, agency of the District of Columbia government, or other governmental body or authority, except the United States government, and shall include any trustee, receiver, assignee, or personal representative thereof.
(5) The term "public utility operator" means a person, agency or instrumentality of the District of Columbia government, who supplies or transports any of the following materials or services by means of a utility line or conduit:
(A) Gas of any kind, including flammable, toxic, or corrosive gas;
(B) Liquids, including coal slurry, petroleum, petroleum products, or other hazardous liquids;
(C) Electric energy;
(D) Communication services;
(E) Sewage disposal and drainage;
(F) Water; or
(G) Steam.
(6) The term "underground facility" means any item of personal property which is buried or placed below ground, or submerged for use in connection with the storage or conveyance of water, sewage, electronic, telephonic, or teletype communications, electric energy, oil, gas, or other substances, and shall include, but not be limited to, pipes, sewers, conduits, cables, valves, lines, wires, manholes, attachments, and those portions of poles located below the ground.
(7) The term "utility line" means any cable, pipeline, or other conduit installed underground by which a public utility operator furnishes materials or services.
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HISTORICAL AND STATUTORY NOTES 


Prior Codifications

1981 Ed., § 43-1701.

Effect of Amendments

D.C. Law 13-114 in subd. (5) rewrote the introductory text which previously read:

"The term 'public utility operator' means a person, other than an agency of the District of Columbia, who supplies or transports any of the following materials or services by means of a utility line:"; and rewrote subpar. (B), which previously read:

"(B) Liquids other than water, including such liquids as coal slurry, petroleum, petroleum products, or other hazardous liquids;"; and following "(G) Steam", deleted "Except, that the District of Columbia government shall not be included."

Legislative History of Laws

Law 3-129 was introduced in Council and assigned Bill No. 3-240, which was referred to the Committee on Public Services and Consumer Affairs. The Bill was adopted on first and second readings on November 25, 1980 and December 9, 1980, respectively. Signed by the Mayor on January 7, 1981, it was assigned Act No. 3-338 and transmitted to both Houses of Congress for its review.

Law 12-264, the "Technical Amendments Act of 1998," was introduced in Council and assigned Bill No. 12-804, which was referred to the Committee of the Whole. The Bill was adopted on first and second readings on November 10, 1998, and December 1, 1998, respectively. Signed by the Mayor on January 7, 1999, it was assigned Act No. 12-626 and transmitted to both Houses of Congress for its review. D.C. Law 12-264 became effective on April 20, 1999.

Law 13-114, the "Underground Facilities Protection Amendment Act of 2000," was introduced in Council and assigned Bill No. 13-278, which was referred to the Committee on Public Works and the Environment. The Bill was adopted on first and second readings on January 4, 2000, and February 1, 2000, respectively. Signed by the Mayor on February 18, 2000, it was assigned Act No. 13-267 and transmitted to both Houses of Congress for its review. D.C. Law 13-114 became effective on May 23, 2000.
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§ 34-2702. Formation and operation of 1-call center.


(a) All public utility operators doing business or having underground facilities in the District of Columbia shall form and operate a one-call center for the mutual receipt of notification of proposed excavation or demolition operations within the District of Columbia. The one-call center, to which notification concerning proposed excavation or demolition should be directed, shall file with the District of Columbia Department of Transportation the telephone number and address of such center, and a list of the name and address of each public utility operator participating in the operation of the center.
(b) All agencies or instrumentalities of the District of Columbia, including the Water and Sewer Authority, owning, leasing, maintaining, or otherwise possessing an interest in underground facilities shall join and participate in the one-call center. The name and address of each District agency or instrumentality participating in the operation of the one-call center shall be included in the list transmitted by the one-call center to the District of Columbia Department of Public Works.
(c) The one-call center shall be referred to as District One Call, abbreviated for convenience purposes as "DOC".
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Prior Codifications

1981 Ed., § 43-1702.

Effect of Amendments

D.C. Law 13-114 designated the existing text as subsec. (a), and added subsecs. (b) and (c).

Legislative History of Laws

For legislative history of D.C. Law 3-129, see Historical and Statutory Notes following § 34-2701.

For Law 13-114, see notes following § 34-2701.

Transfer of Functions

The functions of the Department of Transportation were transferred to the Department of Public Works by Reorganization Plan No. 4 of 1983, effective March 1, 1984.

DC CODE § 34-2702
END OF DOCUMENT

§ 34-2703. Availability of permit drawings.


The District of Columbia Department of Transportation shall make available to each public utility operator a copy of all approved permit drawings, including those which bear the exact nature and location of all excavation to be carried out, as they are issued to persons for excavation or demolition in public space where utility facilities exist. Applicants for permits will provide additional copies of plans as required for this purpose.
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Prior Codifications

1981 Ed., § 43-1703.

Legislative History of Laws

For legislative history of D.C. Law 3-129, see Historical and Statutory Notes following § 34-2701.

For Law 13-114, see notes following § 34-2701.

Transfer of Functions

The functions of the Department of Transportation were transferred to the Department of Public Works by Reorganization Plan No. 4 of 1983, effective March 1, 1984.

DC CODE § 34-2703
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§ 34-2704. Notification prior to excavation.


(a) Except as provided in § 34-2709, no person shall excavate in a street, highway, public space, or on private property, or demolish a building without first notifying, by telephonic or teletype, at least 48 hours, but not more than 10 days (excluding Saturdays, Sundays, and legal holidays), prior to the commencement of the proposed excavation or demolition, each public utility operator which may have underground facilities in the area of the proposed excavation. Such telephonic or teletype notification shall be accomplished by notifying the one-call center within the time limit prescribed, which shall in turn notify the appropriate public utility operators.
(b) The telephonic or teletype notice required by subsection (a) of this section must contain the name, address, and telephone number of the person responsible for the proposed excavation or demolition, the utility job number, the planned starting date, the anticipated duration, the type of excavation or demolition work to be conducted, the location of the proposed excavation or demolition, with a maximum length per notice of 1,320 feet, and whether or not explosives are to be used.
(c) If it is determined by a public utility operator that a proposed excavation or demolition is planned in such proximity to an underground facility that the facility may be damaged, dislocated, or disturbed, the public utility operator shall within 48 hours (excluding Saturdays, Sundays, and legal holidays) respond by marking, staking, locating, or otherwise providing the approximate location of the public utility operator's underground facilities.
(d) When the actual excavation or demolition operation enters the immediate vicinity of an underground facility or utility line transporting natural gas, the person responsible for the excavation or demolition shall expose the underground facility or utility line by hand digging; provided, that a test pit hand dug by the District government, which locates the utility line, shall meet the requirements of this subsection. For purposes of this subsection, the immediate vicinity of the underground facility or utility line shall be defined as a space within 18 inches from the nearest point on the underground facility.
(e) If the public utility operator, notified by the one-call center, determines that its underground utility lines or facilities will not be affected by the excavation or demolition, the public utility operator shall advise the person who proposes to excavate or demolish that marking is unnecessary.
(f) No person shall begin excavation prior to the notification of each public utility operator through the one-call center, or prior to the marking required by this section, or prior to the determination by the public utility operator that marking is unnecessary.
(g) The notification through the one-call center is valid for 15 days excluding Saturdays, Sundays, and legal holidays, from the time of notification to the one-call center. Three days before the end of the 15-day period, or at any time when line-location markings on the ground become illegible, the person excavating shall contact the one-call center and request the re-marking of the lines. The public utility operator shall re-mark the lines as soon as possible. However, the re-marking of the lines shall be completed within 48 hours from the time of the request.
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Prior Codifications

1981 Ed., § 43-1704.

Effect of Amendments

D.C. Law 13-114 in subsec. (b) substituted "the location of the proposed excavation or demolition, with a maximum length per notice of 1,320 feet," for "the location of the proposed excavation or demolition," and added subsec. (g).

Legislative History of Laws

For legislative history of D.C. Law 3-129, see Historical and Statutory Notes following § 34-2701.

For Law 13-114, see notes following § 34-2701.

Editor's Notes

Near the beginning of the first sentence of subsection (a), the reference to § 34-2709 was substituted for a reference to § 43-1710 [1981 Ed.], to correct an error in D.C. Law 3-129.

DC CODE § 34-2704


§ 34-2705. Requirements of person responsible for excavation or demolition.


(a) In addition to the requirements of § 34-2704, each person responsible for an excavation or demolition operation shall:
(1) Plan the excavation or demolition to avoid damage to or minimize interference with underground facilities in and near the construction area;
(2) Maintain a clearance between an underground facility and the cutting edge or point of any mechanized equipment, taking into account the known limit of control of such cutting edge or point as may be reasonably necessary to avoid damage to such underground facility; and
(3) Provide such support for underground facilities in and near the construction area, including support during backfilling operations, as may be reasonably necessary for the protection of such facilities.
(b) If a facility is damaged, under no circumstances shall a contractor backfill an excavation without first receiving permission from the utility operator whose facility was damaged.
(c) Nothing in this chapter shall excuse the failure to obtain a permit to excavate in public space in compliance with § 9-431.01.
(d) Persons and operators excavating for routine maintenance, including patch- type paving, will not be required to comply with the notification and marking procedures of this chapter, if they excavate within the limits of the original excavation, and if the excavation does not exceed 12 inches in depth below the grade existing prior to said excavation.
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Prior Codifications

1981 Ed., § 43-1705.

Legislative History of Laws

For legislative history of D.C. Law 3-129, see Historical and Statutory Notes following § 34-2701.

DC CODE § 34-2705

§ 34-2706. Damage caused by excavation or demolition.


(a) Except as provided in subsection (b) of this section, each person responsible for any excavation or demolition operation which results in damage to an underground facility shall, immediately upon discovery of such damage, notify the operator of such facility of the location and the nature of the damage, and shall allow the operator reasonable time to accomplish necessary repairs before continuing the excavation or demolition in the immediate area of the damaged facility.
(b) Each person responsible for any excavation or demolition operation that results in damage to an underground facility, permitting the escape of any flammable, toxic, or corrosive gas or liquid shall, immediately upon discovery of such damage, notify the public utility operator, the Metropolitan Police Department, and the District of Columbia Fire Department, and shall take any other action which may be reasonably necessary to protect persons and property.
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Prior Codifications

1981 Ed., § 43-1706.

Legislative History of Laws

For legislative history of D.C. Law 3-129, see Historical and Statutory Notes following § 34-2701.

DC CODE § 34-2706
END OF DOCUMENT


§ 34-2707. Liability for damages; civil penalty.


(a) If any underground facility is damaged through the fault of any person, that person shall be liable to the owner of the underground facility for the total cost of the repair or, if necessary, the replacement of the damaged underground facility.
(b) If any underground facility is damaged by any person carrying out excavation or demolition without having complied with the notice provisions of this chapter, that person shall be liable to the owner of the underground facility for treble the cost of the repair or replacement of the damaged underground facility.
(c) Any person who violates any provision of this chapter shall be subject to a civil penalty of $2,500 for the first violation, $3,500 for the second violation, and $5,000 for the third or subsequent violation. Action to recover the civil penalties provided for in this section shall be brought by the Corporation Counsel of the District of Columbia in the Superior Court of the District of Columbia. All penalties recovered from such action, including reasonable attorney's fees, shall be paid into the General Fund of the District of Columbia.
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(Mar. 4, 1981, D.C. Law 3-129, § 8, 28 DCR 264; May 23, 2000, D.C. Law 13-114, § 2(d), 47 DCR 1993.)
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HISTORICAL AND STATUTORY NOTES 


Prior Codifications

1981 Ed., § 43-1707.

Effect of Amendments

D.C. Law 13-114 in subsec. (c) substituted "of $2,500 for the first violation, $3,500 for the second violation and $5,000 for the third or subsequent violation" for "not to exceed one thousand dollars ($1,000) for each such violation".

Legislative History of Laws

For legislative history of D.C. Law 3-129, see Historical and Statutory Notes following § 34-2701.

For Law 13-114, see notes following § 34-2701.
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§ 34-2708. Mandamus or injunction.


If any person proposes to engage or is engaging in excavation or demolition in the District of Columbia without complying with this chapter, or in a negligent or unsafe manner, or by using a procedure which has resulted in, or is likely to result in, damage to an underground facility, the owner of such underground facility or the Corporation Counsel may commence an action in the Superior Court of the District of Columbia, for the purpose of having such negligent or unsafe excavation or demolition stopped and prevented, by either mandamus or injunction. The Court may join as parties any persons necessary or proper to make its judgment or process effective and, if appropriate, shall issue a final order granting such relief.
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Prior Codifications

1981 Ed., § 43-1708.

Legislative History of Laws

For legislative history of D.C. Law 3-129, see Historical and Statutory Notes following § 34-2701.
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§ 34-2709. Emergency excavation or demolition.


Compliance with the notice requirements of § 34-2704 shall not be required for an emergency excavation or demolition involving an imminent danger to life, health, or property; provided, that reasonable precautions have been taken to protect underground facilities. The appropriate public utility operators shall, in any event, be notified directly and as soon as possible. An imminent danger to life, health, or property exists whenever there is a substantial likelihood that loss of life, health, or property will result before the procedures under § 34-2704 can be fully complied with.
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1981 Ed., § 43-1709.

Legislative History of Laws
For legislative history of D.C. Law 3-129, see Historical and Statutory Notes following § 34-2701.
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SECTION XIV: West Virginia Chapter 24-C
ENROLLED West Virginia Chapter 24-C
(By Mr. Speaker, Mr. Chambers, and Delegate Ashley)
[By Request of the Executive] [Passed July 15,1996; in effect from passage.]
AN ACT to amend the code of West Virginia, one thousand nine hundred thirty-one, as amended, by adding there to a new chapter, designated chapter twenty-four-c, relating to underground facilities damage prevention; declaring legislative purpose; defining certain terms; requiring operators of underground facilities to be members of a one-call system; exempting certain entities and activities from such requirement; authorizing voluntary membership of certain exempted entities; setting forth duties and responsibilities of members of a one-call system; providing for the operation and responsibilities of a one-call system; requiring certification of one-call systems by the public service commission; exceptions; setting forth duties and responsibilities of persons who perform excavation or demolition work; establishing standard color code for temporary markings of underground facilities and work site boundaries; creating exceptions from notification requirements in emergency situations; providing for liberal construction of article; and preserving sovereign immunity of state agencies.
Be it enacted by the legislature of West Virginia:
That the code of West Virginia, one thousand nine hundred thirty-one, as amended, be amended by adding there to a new chapter, designated chapter twenty-four-c, to read as follows:
CHAPTER 24C. UNDERGROUND FACILITIES DAMAGE PREVENTION.
ARTICLE 1. ONE-CALL SYSTEM
B24C-1-1. Purpose.
It is hereby declared to be the purpose and policy of the Legislature in enacting this article to enhance the safety of the citizens of this state and to provide increased protection to underground facilities from damage due to excavation or demolition by providing for the operation of a one-call system for use by operators of underground facilities and by persons engaged in excavation or demolition in the vicinity of underground facilities.
Back to Top
B24C-1-2. Definitions.
As used in this chapter, unless the context Clearly requires a different meaning:
(a) "Damage" means any impact or contact with or weakening of the support for an underground facility, its appurtenances, protective casing, coating or housing, which, according to the operation practices of the operator or state or federal regulation, requires repair.
(b) "Demolish" or "demolition" means any operation by which a structure or mass of material is wrecked, razed, rendered, moved, or removed by means of any tools, equipment or discharge of explosives which could damage underground facilities: Provided. That "demolish" and "demolition'' do not include earth-disturbing activities authorized pursuant to the provisions of article three, chapter twenty-two of this code or article two, chapter twenty-two-a of this code.
(c) "Emergency" means:
(1) A condition constituting a clear and present danger to life, health or property by reason of escaping toxic, corrosive or explosive product oil or oil-gas or natural gas hydrocarbon product, exposed wires or other breaks or defects in an underground facility; or
(2) A condition that requires immediate correction to assure continuity of service provided by or through an underground facility.
(d) "Equipment operator" means any individual in physical control of powered equipment or explosives when being used to perform excavation work or demolition work.
(e) "Excavate" or "excavation" means any operation in which earth, rock or other material in the ground is moved, removed or otherwise displaced by means of any tools, equipment or explosives, and includes, without limitation, grading, trenching, digging, ditching, dredging, drilling, auguring, tunneling, moleing, scraping, cable or pipe plowing and driving, wrecking, razing, rendering, moving or removing any structure or mass of material but does not include underground or surface mining operations or related activities or the tilling of soil for agricultural purposes or for domestic gardening. Further, for purposes of this article, the terms "excavate" and "excavation" do not include routine maintenance of paved public roads or highways by employees of state, county or municipal entities or authorities which:
(1) Perform all work within the confines of the traveled portion of the paved public way; and
(2) Do not excavate to a depth greater than twelve inches measured from the top of the paved road surface.
(f) "Excavator" means any person intending to engage or engaged in excavation or demolition work.
(g) "Member" means a member of a one-call system as authorized by this article.
(h) "One-call system" means a communication system that receives notification from excavators of intended excavation work and prepares and transmits such notification to operators of underground facilities in accordance with this article.
(i) "Operator" means any person who owns or operates an under- ground facility used in the providing or transmission of any of the goods or services described in subsection (1) of this section.
(j) "Person" means any individual, firm, joint venture, partnership, corporation, association, state agency, county, municipality, cooperative association or joint stock association, and any trustee, receiver, assignee, agency or personal representative thereof.
(k) "Powered equipment" means any equipment energized by an engine, motor or hydraulic, pneumatic or electrical device and used in excavation or demolition work.
(l) "Underground facility" means any underground pipeline facility owned by a utility and regulated by the public service commission, which is used in the transportation or distribution of gas, oil or a hazardous liquid; any underground pipeline facility, owned by a company subject to the jurisdiction of the Federal Energy Regulatory Commission, which is used in the gathering, transportation or distribution of gas, oil or a hazardous liquid; any underground facility used as a water main, storm sewer, sanitary sewer or steam line; any underground facility used for electrical power transmission or distribution; any underground cable, conductor, waveguide, glass fiber or facility used to transport telecommunications, optical, radio, telemetry, television, or other similar transmissions; and any facility used in connection with any of the foregoing facilities on a bridge, a pole or other span, or on the surface of the ground, any appurtenance, device, cathodic protection system, conduit, protective casing or housing used in connection with any of the foregoing facilities: Provided, that "underground facility" does not include underground or surface coal mine operations.
(m) "Workday" means any day except Saturday, Sunday or a federal or state legal holiday.
(n) "Work site" means the location of excavation or demolition work as described by an excavator, operator, or person or persons performing the work.
Back to Top
B24C-1-3. Duties and responsibilities of operators of underground facilities; failure of operator to comply.
(a) Each operator of an underground facility in this state, except any privately owned public water utility regulated by the public service commission, any state agency, any municipality or county, or any municipal or county agency, shall be a member of a one-call system for the area in which the underground facility is located. Privately owned public water utilities regulated by the public service commission, state agencies, municipalities and counties and municipal and county agencies may be voluntary members of such a one-call system.
(b) Each member shall provide the following information to the one-call system on forms developed and provided for that purpose by the one-call system:
(1) The name of the member;
(2) The geographic location of the member's underground facilities as prescribed by the one-call system; and
(3) The member's office address and telephone number to which inquires may be directed as to the locations of the operator's underground facilities.
(c) Each member shall revise in writing the information required by subsection (b) of this section as soon as reasonably practicable, but not to exceed one hundred eighty days, after any change.
(d) Within forty-eight hours, excluding Saturdays, Sundays and legal federal or state holidays, after receipt of a notification by the one-call system from an excavator of a specific area where excavation or demolition will be performed, the operator of underground facilities shall:
(1) Respond to such notification by providing to the excavator the approximate location, within two feet horizontally from the outside walls of such facilities, and type of underground facilities at the site: and
(2) Use the color code prescribed in section six of this article when providing temporary marking of the approximate location of underground facilities.
(e) Failure of an operator who is required to be a member to comply with the provisions of this article may not prevent the excavator from proceeding but shall bar the operator from recovery of any costs associated with damage to its underground facilities resulting from such failure, except for damage caused by the willful or intentional act of the excavator.
(f) Notwithstanding the provisions of subsection (e) of this section, such a member is not barred from recovery under subsection (e) for failure to comply with subdivision (1), subsection (d) of this section, but shall have his or her right to recover, if any, determined by common law, if the operator responded to one-call notification in a timely manner, but was unable to accurately locate lines because such lines were nonmetallic and had no locating wire or other marker.
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B24C-1-4. Qualifications for certification and responsibilities of a one-call system.
(a) In order to qualify for certification as a one-call system under the provisions of this article, a one-call system shall be operated on a not-for-profit basis but may be operated by any one or more of the following:
(1) A person who operates underground facilities;
(2) A private contractor;
(3) A state or local government agency; or
(4) A person who is otherwise eligible under state or federal law to operate a one-call system
(b) A one-call system which complies with the requirements set forth in subsection (a) of this section shall be certified by the public service commission for the area in which it will conduct operations prior to commencing such operations: Provided That any one-call system in operation prior to the first day of January, one thousand nine hundred ninety-six, may not be required to be so certified. The public service commission shall certify a one-call system where the public interest so requires and when such system complies with the provisions of this article.
(c) A one-call system operating under the provisions of this article shall:
(1) Receive and record information from excavators about intended excavation or demolition activities;
(2) Promptly transmit to its affected members the information received from excavators about intended excavation or demolition:
(3) Maintain a record of each notice of intent to engage in excavation or demolition, provided pursuant to the requirements of section five of this article:
(4) Upon receipt of notification of intended excavation or demolition from an excavator, inform the person making such notification of the names of all members having underground facilities in the vicinity of the intended work site; and
(5) Assign a serial number for each notification received from an excavator and provide that serial number to both the excavator and affected members.
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B24C-1-5 Duties and responsibilities of excavators; failure of excavator to comply.
(a) Except as provided in section seven of this article, any person who intends to perform excavation on or demolition work shall:
(1) Not less than forty-eight hours, excluding Saturdays, Sundays and legal federal or state holidays, nor more than ten work days prior to the beginning of such work, notify the one-call system of the intended excavation or demolition and provide the following information:
(A) Name of the individual making the notification;
(B) Company name;
(C) Telephone number;
(D) Company address;
(E) Work site location: including county, nearest city or town. Street location, nearest cross street and landmarks or other location information;
(F) Work to be performed;
(G) Whether or not use of explosives is planned;
(H) Name and telephone number of individual to contact: and
(I) Starting date and time.
(2) Notify the one-call system not less than twenty-four hours, excluding Saturdays, Sundays and federal or state holidays, in advance of any change in the starting date or time of the intended work: and
(3) Instruct each such equipment operator involved in the intended work:
(A) To perform all excavation or demolition work in such as manner as to avoid damage to underground facilities in the vicinity of the intended work site, including hand digging, when necessary;
(B) To report immediately any break or leak in underground facilities or any dent, gouge, groove or other damage to such facilities, made or discovered in the course of the excavation or demolition, and to allow the operator a reasonable time to accomplish necessary repairs before continuing the excavation or demolition in the immediate area of such facilities;
(C) To immediately alert the public at or near the work site as to any emergency created or discovered at or near such work site:
(D) To maintain a clearance between each underground facility and the cutting edge or point of any powered equipment, taking into account the known limit of control of such cutting edge or point, as may be reasonably necessary for the protection of such facility;
(E) To protect and preserve markers, stakes and other designations identifying the location of underground facilities at the work site and
(F) To provide such support for underground facilities in the location of the work site, including during backfilling operations, as may be reasonably necessary for the protection of such facilities. Temporary support and backfill shall provide support for such facilities at least equivalent to the previously existing support.
(b) If any underground facility is damaged by a person who has failed to comply with any provision of this section, that person is liable to the operator of the underground facility for the total cost to repair the damage in an amount equal to that as is normally computed by the operator, provided that the operator:
(1) Is a member of the one-call system covering the area in which the damage to the facility takes place: and
(2) Upon receiving the proper notice in accordance with this article as complied with the provisions of section three of this article: Provided. That a member is not barred from recovering costs solely for its own failure to comply with subdivision (1), subsection (d) of said section three, but shall have his or her right to recover, if any, determined by common law, if the conditions of subsection (f) of said section three are met. The liability of such person for such damage is not limited by reason of this article.
(c) If any excavation or demolition causes damage to any underground facilities owned by an operator who is not required to be a member of a one-call system, and who is not a member of such a system at the time of damage, the liability of the person causing such damage shall be determined solely by applicable principles of common law.
(d) Nothing in this chapter may be construed to restrict or expand the rights duties and liabilities provided in common law or by other provisions of this code of an operator who is not required to be a member of a one-call system and who is not a member of such a system.
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B24C-1-6. Standard color code for temporary markings.
Temporary marking provided by operators and excavators to indicate the approximate location of underground facilities and work site boundaries shall utilize the following color code: Facility Type Identifying Color or Equivalent
(a) Electrical power distribution and transmission- Safety Red
(b) Municipal electric systems- Safety Red
(c) Gas distribution and transmission- High Visibility Safety Yellow
(d) Oil and petroleum transmission- High Visibility Safety Yellow
(e) Dangerous materials, product lines, steam lines- High Visibility Safety Yellow
(f) Telephone and telegraph systems- Safety Alert Orange
(g) Police and fire communications- Safety Alert Orange
(h) Cable television- Safety Alert Orange
(i) Water systems- Safety Precaution Blue
(j) Slurry systems- Safety Precaution Blue
(k) Sewer systems- Safety Green
(l) Proposed excavations- White
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B24C-1-7. Exceptions during emergencies.
(a) Compliance with the notification requirements of section five of this article is not required of any person engaging in excavation or demolition in the event Of an emergency: Provided. That the person gives oral notification of the emergency work as soon as reasonably practicable to the one-call system.
(b) During any emergency, excavation or demolition may begin immediately: Provided. That reasonable precautions are taken to protect underground facilities: Provided, however, That such precautions may not serve to relieve the excavator from liability for damage to underground facilities. The one-call system shall accept all emergency notifications and shall provide immediate notice to the affected members and indicate the emergency nature of the notice.
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B24C-1-8. Construction; sovereign immunity
(a) This article shall be liberally construed so as to effectuate the public policy set forth in section one of this article.
(b) Nothing in this article may be construed as imposing liability upon a state agency from which the agency is otherwise immune.
WISCONSIN

WISCONSIN STATE STATUTE 182.0175
1. Definitions.
In this section,

(am) "Emergency" means a condition that poses a clear and immediate danger to life or health, or a significant loss of property. 

(b) "Excavation" means any operation in which earth, rock, or other material in or on the ground is moved, removed or otherwise displaced by means of any tools, equipment or explosives and includes grading, trenching, digging, drilling, auguring, tunneling, scraping, cable or pipe plowing, and driving and means any operation by which a structure or mass of materials is wrecked, razed, rended, moved or removed. 

(bm) "Excavator" means a person who engages in excavation. 

(c.) "Transmission Facilities" includes all pipes, pipelines, wires, cables, ducts, wirelines and associated facilities, whether underground or aboveground, regardless of the nature of their transmittants or of their in-service applications. The term includes, but is not restricted to, utility facilities, government-owned facilities, facilities transporting hazardous materials, communication and data facilities, drainage and water facilities and sewer systems. The term does not include any of the following: 

1. A culvert. 

2. A fuel storage tank and a fuel storage pipeline. If the pipeline does not cross a public right-of-way and if the tank and pipeline are located on property that is owned or leased by the user of the tank and pipeline. 

(d) "Working Days" means days other than Saturday, Sunday and legal holidays.

(1m) One Call System.
(a) Statewide system. Transmission facility owners shall establish or designate a nonprofit organization governed by a board of directors as the operator of a one-call system. The one-call system shall be a statewide communications system in which a single operational center receives excavation notices and transmits notice information to affected-member transmission facilities owners. 

(b) Membership 1. Except as provided in subd. 2., a transmission facilities owner shall be a member of the one-call system. 

2. A transmission facilities owner of lessee is not required to be a member of the one-call system if all of that person's transmission facilities are located on property owned or leased by that person. This subdivision does not apply to a governmental unit that is a transmission facilities owner. 

(bm) Membership fees. Members may be assessed an initial start-up fee equal to the system's cost in adding the member to the one-call system, except that any initial start-up fee may not exceed $100 for a member whose transmission facilities serve less than 5,000 customers. For purposes of assessing the initial start-up fee, affiliated transmission facilities owners shall be considered a single member. Under this paragraph, a transmission facilities owner is affiliated with another transmission facilities owner, directly, or indirectly through one or more intermediaries, controls, is controlled by, or is under common control with, the other transmission facilities owner. Members shall also be assessed a fee per notice of intended excavation activity. Membership in the one-call system ceases if a fee assessed under this paragraph is more than 90 days past due. A transmission facilities owner may be reinstated as a member upon payment of the amount past due. 

(c) Liability. Any transmission facilities owner who is required to be a member of the one-call system and has not complied with the membership requirement is liable for all damages to the owner's transmission facilities and for any other damages that occur as a result of a properly noticed excavation to the one-call system. 

(d) System functions. The one-call system shall do all of the following: 

1. Publicize the availability and use of the one-call system. 

2. Provide toll-free communications to the one-call system. 

3. Accept notices of intended excavation activity. 

4. Accept notices of intended emergency location or emergency excavation activity 24 hours a day. 

5. Inform the person providing notice of the names of transmission facilities owners who will receive the notice information. 

6. Promptly transmit notice information to affected-member transmission facilities owners. 

7. Retain records of notices for a period of not less than 6 years.

(2) Excavator and Planner Responsibilities.
(a) Planning. 

Every person who is responsible for the preparation of plans and specifications for nonemergency excavation and every excavator shall do all of the following: 

1. Take reasonable action to learn the location of any transmission facilities in and near the area where the excavation is to be conducted. 

2. Plan the excavation to avoid to the extent possible interference with transmission facilities in and near the excavation area. 

(am) Excavation notice. An excavator shall do all of the following: 

1. Provide advance notice of not less than 3 working days before the start of the nonemergency excavation to the one-call system. 

2. In an emergency, take all reasonable precautions to avoid to the extent possible interference with existing transmission facilities in and near the excavation area and notify as promptly as possible the owners of transmission facilities which may be affected by the emergency excavation. 

3. Maintain an estimated minimum clearance of 18 inches between an unexposed underground transmission facility marked under sub. (2m) and the cutting edge or point of any power-operated excavating or earth moving equipment. If the transmission facility is exposed, the excavator may reduce the clearance to 2 times the known limit of control of the cutting edge or point of the equipment or 12 inches, whichever is greater. 

4. Provide a repeat notice to the one-call system if marks are destroyed or covered by excavation site activities, if the excavation does not start within 10 days of the scheduled start date or if excavation is interrupted for more than 10 days. 

5. Provide support for existing transmission facilities in and near the excavation area that may be reasonably necessary or that is specified by the transmission facility owner for the protection of the facilities, unless protection is required of the owner of the transmission facility under s. 66.047. 

6. Before backfilling, inspect all transmission facilities exposed during excavation to ascertain if the transmission facilities have been or may have been struck, damaged, dislocated or disrupted. 

6m. Refrain from backfilling an excavation until an inspection is conducted and any necessary repairs have been made by the owner of the transmission facility. 

7. Immediately notify the owner of a transmission facility if an inspection reveals that the transmission facility has been or may have been struck, damaged, dislocated or disrupted. 

8. Backfill an excavation as specified by the owner of the existing transmission facilities or in a manner and with materials that may be reasonably necessary for the protection of, and to provide reliable support during backfilling and following backfilling for, existing transmission facilities in and near the excavation area. 

(bm) Notice. An excavation notice shall include all of the following information: 

1. The name of the person providing notice. 

2. The name, address, and telephone number of the excavator. 

3. The specific location and description of the excavation area, including the county, place, street address, nearest intersecting road, distance and direction from the nearest intersection and marking instructions. 

4. A description of the intended excavation activity. 

5. The intended starting date of the excavation.

(2m) Transmission Facilities Owner Requirements.
(a) Responsibilities. A transmission facilities owner shall do all of the following: 

1. Respond to a planning notice within 10 days after receipt of the notice by conducting field markings, providing records and taking other appropriate responses. 

2. Respond to an excavation notice within 3 working days by marking the location of transmission facilities as provided under par. (b) in the area described in the excavation notice. 

3. Provide emergency locator service within 24 hours after receiving a request for that service. 

(b) Facilities Marking. A person owning transmission facilities, upon receipt of an excavation notice, shall mark in a reasonable manner the locations of transmission facilities at the area described in the notice to enable the excavator to locate the transmission facilities without endangering the security of the facilities or the public. The marking of facilities shall be completed within 3 working days after receipt of the notice, or if notice is given more than 10 days before excavation is scheduled to begin, marking shall be completed at least 3 working days before excavation is scheduled to begin. If the approximate location of a transmission is marked with paint, flags, stakes or other physical means, the following color coding of lines, cables or conduits shall comply with the uniform color code adopted by the American National Standards Institute: 

1. Electric Power: Red 

2. Gas, oil, steam, petroleum or gaseous materials: Yellow 

3. Communications, cable television or alarm or signal systems: Orange 

4. Water, irrigation or slurry systems: Blue 

5. Sewer or drain systems: Green 

6. Temporary survey markings: Pink 

7. Proposed excavation: White

(c.) Facilities Inspection and Repair. Every person owning transmission facilities who receives a notice of possible damage shall inspect the facilities for damage within 6 hours after receipt of the notice if there is a risk of personal injury or loss of life or within 24 hours after receipt of the notice if there is not a risk of personal injury or loss of life and shall repair any damage found as soon as practical. Unless the owner of any transmission facility is notified or has knowledge of damage to transmission facilities by an excavator, the owner is not responsible for or required to make an inspection of its transmission facilities, nor shall the owner, in the absence of notification or knowledge, be responsible for supervising in any manner the excavation.

(3) Penalties.
(a) Forfeitures. Any person who wilfully and knowingly violates this section may be required to forfeit $2,000 for each offense. Each day of continued violation constitutes a separate offense 

(b) Misdemeanor. Whoever intentionally removes, moves or obliterates a transmission facilities marking placed by the transmission facilities owner may be fined not more than $500 or imprisoned for not more than 30 days or both. This paragraph does not apply to an excavator who removes or obliterates markings during an excavation.

(4) Right of Action.
This section shall not affect any right of action or penalty which this state or any person may have.

(5) Right to Injunction.
If any person engages in or is likely to engage in excavation inconsistent with this section, and which results or is likely to result in damage to transmission facilities, the person who owns or operates the facilities may seek injunctive relief in the circuit court for the county in which the transmission facilities are located. If the transmission facilities are owned or operated by a public utility as defined in s. 196.01 (5), including a telecommunications carrier, as defined in s. 196.01 (8m), and the public utility does not seek injunctive relief, the attorney general, upon request of the public service commission, shall seek injunctive relief in the circuit court for the county in which the transmission facilities are located.

History: 1973 c. 277; 1977 c.350; 1977 c. 449 s. 497; 1983 a. 189; 1985 a. 297 s. 76; 1993 a. 482, 496; 1995 a. 135. 

WYOMING

ARTICLE 3
DAMAGE TO UNDERGROUND PUBLIC UTILITIES FACILITIES


37-12-301. Short title: definitions.

(a) This act may be known and shall be cited as the "Wyoming Underground Facilities Notification Act."

(b) As used in this act:

(I)    "Business day" means any twenty-four (24) hour period other than Saturday, Sunday or legal holiday;

(II)   "Emergency" means an occurrence, including a loss of communications, which demands immediate action to protect the health, safety and welfare of the public and to prevent loss of life, health, property or essential public services. "Emergency" shall include ruptures and leakage of pipelines, explosions, fires and similar instances where immediate action is necessary to prevent loss of life or significant damage to underground facilities or the environment;

(III)   "Excavation" means any operation in which earth, rock or other material on or below the ground is moved or otherwise displaced by means of power tools, power equipment or explosives, and includes grading, trenching, digging, ditching, drilling, auguring, tunneling, scraping and cable or pipe installing, except tilling of soil and gardening or agricultural purposes;

(IV)    "Impoundment" means a closed basin formed naturally, or artificially built, which is dammed or excavated for the retention of water, slurry or other liquid or semi-liquid material;

(V)     "Notification center" means a group of persons having underground facilities who have jointly established a "notification system" in a specific area to permit notification by any person involved in excavation activities;

(VI)    "Person" means an individual, partnership, municipality, state, county, political subdivision, utility, joint venture, corporation, limited liability company, statutory trust or other business entity and includes the employer of an individual;

(VII)   "Secured facility" means a parcel of land used for commercial or industrial purposes that is surrounded entirely by a fence or other means of preventing access, including a fence with one (1) or more gates that are locked at all times or monitored by a person who can prevent unauthorized access;

(VIII)  "Sump" means a surface pit into which drilling mud flows on reaching the surface of the well after being pumped through the drill pipe and bit, then up through the annular opening between the walls of the hole and the drill pipe, carrying with it cuttings from the well, which settle out of the mud in the sump pits;

(IX)    "Underground facility" means any item of personal property buried or placed below ground for use in connection with the storage or conveyance of water, sewage, electronic, telephonic or telegraphic communications, cable television, electric energy, oil, gas, hazardous liquids or other substances and including but not limited to pipes, sewers, conduits, cables, valves, lines, wires, manholes and attachments;

(X)     "This act" means W.S. 37-12-301 through 37-12-305.

37-12-302.  Names and addresses of owners of underground facilities to be filed with county clerk; notice of excavation by excavator; information to be supplied upon notice; exceptions; penalty.

(a)     Every person having the right to bury underground facilities shall file with the county clerk in each county where underground facilities are located a general description of the area served together with the name, address and telephone number of the person in that county from whom necessary information may be obtained concerning the location of underground facilities within that county. In counties where a notification center pursuant to W.S. 37-12-304 is established, the name, address and telephone number of the notification center shall be filed with the county clerk on behalf of all participating members.

(b)     Any person requiring excavation or design for excavation shall obtain information from persons with underground facilities, as to the nature, location, and depth if known, of underground facilities. If the information is not available, the person requiring excavation shall determine at their expense the nature and location of the underground facilities. The person requiring excavation shall make the information and location a part of the plan by which the excavators operate. This subsection shall not apply to underground facility owners performing excavation on their own underground facilities.

(c)     Except as hereafter provided, no person shall make or begin excavation without first notifying any person having underground facilities in the area of the proposed excavation. Notice shall be given by any electronic medium or in person at least two (2) full business days, but not more than fourteen (14) business days prior to any excavation to all notification centers existing within the area pursuant to W.S. 37-12-304. Unless the location marks are still visible, if an excavation on a single project lasts more than fourteen (14) business days, the excavator shall give notice at least once each succeeding fourteen (14) business day period. Notice to the notification center is notice to each member thereof in the area. Notification of the following information to all notification centers in the area shall be required and shall include the:

(I)     Name of the person notifying the system;

(II)    Name, address and telephone number of the excavator;

(III)   Specific location, starting date and description of the intended activity.

(d)     A person shall at their expense, upon receipt of the notice provided for in subsection (c) of this section, mark the location of the facilities with stakes, paint or by other clearly identifiable marking within twenty-four (24) inches horizontally from the exterior sides of the underground facilities. The location shall be marked using American Public Works Association color standards. If requested by the excavator, the person receiving the notice shall advise the excavator of the nature, location, size, function and depth if known, of underground facilities in the proposed excavation area. The person providing information shall respond no later than two (2) full business days after receipt of the notice or at a time mutually agreed to by the parties.

(e)     Emergency excavations are exempt from the time constraints of the provisions of subsections (c) and (d) of this section.

(f)     If information requested pursuant to subsections (c) and (d) of this section is not provided within the time specified therein, or if the information provided fails to identify the location of the underground facilities in accordance with subsection (d) of this section, then any person damaging or injuring underground facilities shall not be liable for such damage or injury except on proof of negligence. However, if information requested pursuant to subsections (c) and (d) of this section is provided within the time specified therein, and if the information provided sufficiently identifies the location of the underground facilities in accordance with subsection (d) of this section, then any person damaging or injuring underground facilities shall be liable for all damage or injury to persons or property.

(g)     Compliance with this section does not excuse a person from acting in a careful and prudent manner nor does compliance with this section excuse a person from liability for damage or injury for failure to so act.

(h)     When any contact with or damage to any underground facility occurs, the excavator shall immediately inform the operator of the facility.

(j)     Any person who causes damage to any underground facility by knowingly and willfully violating any provision of this act is subject to a civil penalty of an amount not to exceed five thousand dollars ($5,000.00). An action may be brought by the attorney general, district attorney or county attorney for enforcement of the civil penalty pursuant to this section. This subsection shall not apply to any governmental entity as defined by W.S. 1-39-103(a)(I), which participates in a notification center as provided by this act. Nothing in this subsection shall affect any provision of the Wyoming Governmental Claims Act, W.S. 1-39-101 through 1-39-120. Any civil penalty received under this section shall be deposited into the county public school fund of the county in which the violation occurred.

(k)     Any person who shall make or begin excavation without complying with the provisions of this act and whose excavation causes injury or damage to an underground facility, shall be liable for all damages, including personal injury and property damages, caused by the excavation. This liability for damages is in addition to any penalty that may be imposed under subsection (j) of this section.

37-12-303. Repealed by Laws 1996, ch. 113, § 3.

37-12-304.  Notification centers; formation; duties.

(a)     Persons having underground facilities shall join an existing notification center of their choice or form a new notification center and shall participate in a notification center providing for mutual receipt of notification of excavation activities in a specified area and pay their share of the cost for the service provided. The specified area may include the entire state or any portion thereof.

(b)     Each notification center shall:

(I)     File with the county clerk the statewide toll-free telephone number, which shall be one (1) of the two (2) authorized statewide toll-free numbers pursuant to subsection (c) of this section, and description of the geographical area served by the notification center. If the geographical area served by the notification center is not the entire state, the notification center shall establish access for the center via an existing statewide toll-free telephone number to be shared by notification centers which serve limited geographic regions, and share in the costs of that phone service;

(II)    Inform all other notification systems serving the same area of its telephone number and exact area served. The notification center shall not promote its phone number without advertising or promoting any known statewide toll-free number of any other notification center in this state;

(III)   Maintain adequate records documenting compliance with the requirements of this act, including the following:

(A)     Records of all telephone calls and other notifications received electronically;

(B)     Records of all location requests which shall be retained for fifty (50) months and can be printed through use of a unique file numbering system developed by the notification center.

(IV)    Provide the service at a minimum during normal business hours, Monday through Friday, excluding legal holidays;

(V)     For calls received after normal business hours for the notification center, provide a recording for callers which explains emergency notification and excavation procedures;

(VI)    Provide a timely method for notifying participating members of the information received regarding proposed excavation activities. The method of notification shall be determined by each notification system;

(VII)   Upon request, provide to persons giving notice of an intent to engage in an excavation activity the names of participating operators of underground facilities to whom the notice will be transmitted;

(VIII) Provide the name and telephone number of the qualified notification system servicing that area in compliance with the provisions of this act.

(c)     At no time shall there be in existence in this state more than two (2) statewide toll-free numbers to be used in locating underground facilities.

37-12-305.  Exemptions.

(a)     The following oil and gas production facilities are not subject to this act:

(I)     Aboveground or underground storage tanks, sumps, impoundments or piping connected to aboveground or underground storage tanks, sumps or impoundments located in the same tract of land as the storage tanks, sumps or impoundments;

(II)    Underground production facilities operated by the owner of a secured facility which are located entirely within the secured facility;

(III)   Piping within a well bore;

(IV)    Underground facilities which are located on a production lease or unit and which are operated by a person:

(A)     Who owns, in whole or in part, the mineral lease rights to that production lease or unit; and

(B)     Who operates the underground facility only for their own use.

(b)     An underground facility which extends beyond the boundaries of a production lease or unit is exempt only for that portion of the facility which is located within the boundaries of the lease or unit.

(c)     An underground facility which contains gas or hazardous liquid shall not be exempted under the provisions of this act as provided by paragraph (a)(IV) of this section if the facility is located within the boundaries of, or within one-eighth (1/8) of a mile of, an incorporated or unincorporated city or town, or any residential or commercial area, subdivision, business or shopping area, community development or any similarly populated area, or on an established surface or underground easement, or if it contains more than one hundred (100) parts per million of hydrogen sulfide.

(d)     Underground facilities located on private property owned by and existing for the exclusive use of that private property owner are exempt from the provisions of this act.

(e)     Private domestic water and sewer lines located outside any incorporated area and serving five (5) or fewer service hook-ups, private irrigation and drainage lines and ditches, irrigation district and drainage district lines and ditches, and private livestock water pipelines and facilities are exempt from the provisions of this act.

(f)     Nothing in this section shall prohibit an operator of an underground facility which is exempted under this section to voluntarily register that facility under this act.

(g)   Underground facilities operated by the owner of a secured facility which are located entirely within the secured facility are exempt from the provisions of this act.
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ARTICLE I - OFFICES 

Section 1. Offices - The principal offices of the Corporation shall be located within Wyoming at a location determined by the board of directors. The Corporation may also have such other offices at other places within the State of Wyoming as the Board of Directors may from time to time approve. 

ARTICLE II - PURPOSE AND GOALS 
The purpose and goals of the Corporation shall be to join together in support of activities on behalf of all the members and interested organizations in Wyoming wherein collective rather than individual effort is essential to: 

	A. Develop and secure public safety and damage prevention.

B. Develop, obtain and perpetuate the greatest degree of responsible, cooperative and coordinated, lowest cost effective underground facilities locate notification services - providing "one-call" coverage to all areas of the State of Wyoming.

C. Encourage development of prudent standards, practices and methods of underground facilities locating that meets or exceeds federal and state law, and development and procurement of state-of-the-art equipment and systems through conferences, information dissemination, research, training and other appropriate services under the direction of a representative Board of Directors. 


ARTICLE III - MEMBERS 

Section 1. Qualification - Membership in the Corporation shall be open to any person, partnership, corporation, association, company, cooperative, municipality, trust, or other organization or entity which:

	(a) Has a recognizable interest in the furtherance of the purposes of the Corporation as set forth in the Articles of Incorporation; and 

(b) Has tendered for payment fees and dues specified by the Board of Directors pursuant to Article IV of these Bylaws. 


Section 2. Classification - The membership of the Corporation shall consist of the following:

(a) General Member - An individual, partnership, corporation, association, cooperative, public trust, governmental agency, municipality, or any other owner or operator of underground lines, systems, or other facilities, and appurtenances thereto, located within the State of Wyoming and used for producing, storing, conveying, transmitting, or distributing communications, electricity, power, light, heat, gas, oil, petroleum products, water, steam, sewage, or other commodities or service. In addition, general members may include local coordinating councils and a representative of the Wyoming Contractors Association. Each entity shall be admitted to membership in one of the following classifications: 

	(i) Long-Distance Telephone Communications.
(ii) Local Telephone Communications.
(iii) Gas Gathering and Transmission Pipelines.
(iv) Gas Distribution.
(v) Liquids Pipeline Transportation. 
(vi) Electrical Distribution and Transmission 
(vii) Cable Telecommunications
(viii) Municipal
(ix) Joint Powers Board/User owned (not for profit Water-Sewer-Air facilities 
(x) Excavation Contractors 
(xi) Local Coordinating Councils Applicants may be qualified in more than one classification but, nevertheless, shall be admitted in one classification only. 


 

  

(b) Sustaining Member - A person, partnership, corporation, association, or other entity whom is not eligible for general membership because it does not own or operate service facilities but wishes to promote the purposes and interests of the Corporation. 

Section 3. Membership Rights and Privileges - 

	(a) Property Rights - No member of the Corporation shall have any right or interest in or to the property or assets of the Corporation; all property and assets of the Corporation shall be subject to the direction, control of, and expenditure by the General Members and/or Board of Directors of the Corporation in the manner and to the extent provided by the laws of the State of Wyoming, and should the Corporation be liquidated or dissolved or otherwise discontinue activity, the property and assets of the Corporation shall be distributed as provided by law.

(b) Voting - Only General Members of the Corporation in good standing at the time of the meeting shall be entitled to vote at any annual or special meeting of the members of the Corporation. Each General Member of the Corporation is entitled to one (1) vote at any such meeting on all matters submitted or required to be submitted to the membership except votes on the election of directors which will occur pursuant to Article VI, Section 1. A General Member shall be considered in good standing if all fees, charges, dues, and/or assessments by the Board of Directors pursuant to Article IV of these Bylaws are paid in full on or before the meeting. General members shall designate the name(s) of their voting delegate(s). Sustaining Members may attend and participate in all annual or special meetings of the Corporation but shall have no voting privileges. 


 

Section 4. Admission - Applications for membership shall be submitted to the Secretary of the Corporation on forms approved by the Board of Directors. The Secretary shall determine that an applicant is eligible for membership and shall accept the applicant into the appropriate classification. A list of new applicants accepted into membership shall be furnished to the Board of Directors at each regular meeting of such Board.

Section 5. Resignation, Suspension, or Removal - 

	(a) Resignation - Resignation of membership by a General Member shall be by written notice, hand-delivered or sent by registered or certified mail with proper postage attached thereto, to the Secretary. Such resignation shall become effective sixty (60) days following the day on which notice is received by the Secretary. A resigning member shall remain obligated for all assessments for fees and dues made prior to the day on which the notice of resignation is received by the Secretary. A resignation member shall also remain obligated for all charges for locate calls up to and including the effective date of resignation. A Sustaining Member may resign at any time by written notification delivered to the Secretary. 

(b) Suspension of Voting Privileges - Any member who fails to pay any fees or dues as they become due shall have its voting privileges suspended until such fees or dues are paid. 

(c) Removal - A member may be removed for good cause shown by a majority vote by the Board of Directors. Removal of any member terminates all membership and privileges accompanying said membership immediately upon the removal. The member is obligated for all fees and dues payable for any preceding years. Fees and dues for the current year shall be prorated to the date of that member's removal, and any advance payment proportionately refunded.


 

 

ARTICLE IV - ASSESSMENTS AND FEES
Section 1. Membership Fees and Dues - The Board of Directors shall establish an assessment schedule to be used in assessing General Members with the costs associated with operation of a One-Call Notification Center. Assessment shall be prorated based on the number of months of a new member's first year participation. Assessments and methods of payments shall be made according to resolutions made by the Board of Directors. 

Section 2. Dues for Sustaining Members - The Board of Directors shall establish annual dues for Sustaining Members. 

Section 3. Modification of Fees - The fees, dues, and assessments set forth in this Article shall be reviewed at least annually by the Board of Directors which shall have the power to modify the same. Upon any such modification, notice thereof shall be given to all Members. 

ARTICLE V - MEETINGS OF MEMBERS
Section 1. Annual Meeting - The annual meeting of the Members of the Corporation shall be held each year on such date as may be fixed by the Board of Directors. The annual meeting shall be held for the election of directors and the transaction of such other business as may properly come before it. At each such annual meeting, the Board of Directors shall submit to the membership a report of the Corporation's business activities during the preceding year and the general financial condition of the Corporation. 

Section 2. Special Meetings - Special meetings of the Members may be called at any time by the Chairman of the Board or The Executive Committee. On the written request from at least four percent (4%) of the General Members, the President shall call a meeting of the Members. The place of the meeting shall be designated in the meeting notice. The purpose of the special meeting shall be stated in the notice and no other business shall be transacted. 

Section 3. Notice of Meetings - Notice of any meetings, annual or special, shall specify the time, place, and purpose of the meeting and shall be sent to all Members at their respective addresses on the Corporation's records by the Secretary. Notice for annual meetings shall be sent at least thirty (30) days prior to such meeting. Notice for special meetings shall be sent at least ten (10) days prior to such meeting. 

Section 4. Quorum - At any meeting of the General Members, 6% or greater of the members will constitute a quorum and any shall be sufficient to transact any and all business properly before such Members. 

Section 5. Voting - all General Members in good standing shall have the voting privileges specified in Article III, Section 3, and in the election of directors shall have the voting privileges set forth in Article VI. All acts and resolutions of the Corporation shall be deemed adopted upon a favorable vote of a majority of the votes cast by General Members qualified to vote on such act or resolution.

Section 6. Voting by Proxy - Voting by proxy shall not be allowed.

Section 7. Absentee Voting - Voting by absentee ballot shall be allowed providing the ballot is received by the secretary of the Corporation not later than noon of the business day prior to the meeting. Such ballot must be in writing with a signature and may be received via fax or mail. 

ARTICLE VI - BOARD OF DIRECTORS 

Section 1. Directors - The Corporation shall have a Board of Directors consisting of six (6) delegates from local coordinating councils and one Director representing each of the remaining classifications of General Members set forth in Article III, Section 2(a)(i) through (x); however, if there are no members in a particular classification, then the corresponding directorship shall remain vacant until filled or the position is eliminated by a vote of the general membership. For the election of those directors not representing local coordinating councils each member of the Corporation is entitled to one (1) vote for each One Thousand Dollars ($1,000.00) or any portion thereof paid in charges, fees, dues and assessments to the Corporation in the previous calendar year. Members may only vote for the director representing the classification of which they are a member. Each local utility coordinating council will have responsibility for appointing its own delegates. Only individuals delegated by General Members shall be qualified to serve as directors. Directors shall serve a term of two (2) years or until their successors are elected and qualify. Terms are to be staggered such that approximately one-half of the positions are up for election each year. 

Section 2. Advisory Directors - Public and private groups interested in the purposes of the Corporation may designate a representative from their organization to serve on the Board of Directors as an advisory nonvoting member of the Board of Directors. Groups desiring to place an Advisory Director on the Board of Directors shall submit a written request to the Board of Directors indicating the individuals name and the name of the organization they will represent. Requests will be subject to acceptance by Board of Directors. Advisory Directors may serve on the Board until such time as that organization designates another individual. 

Section 3. Vacancies - Vacancies in the Board of Directors may be filled for the un-expired term by a majority vote of the remaining directors at any meeting of the Board of Directors at which a quorum is present. However, if there are no members corresponding to the vacant position, then the position may be eliminated after one year of vacancy. 

Section 4. Power and Duties of the Directors - The Board of Directors shall have control and general management of the affairs, property, and business of the Corporation and, subject to these Bylaws, may adopt such rules and regulations for that purpose and for the conduct of its meetings as the Board of Directors may deem proper. Such powers shall include, but not be limited to, the appointment and removal of the officers of the Corporation specified herein. 

Section 5. Election of Directors - The election of directors shall be at the annual meeting of the membership or a special meeting called for that purpose, and shall be by nomination or secret ballot with the nominee receiving the greatest number of votes elected. General members will be allowed to vote for directors within their own classification only. 

Section 6. Nominating Committee - Not less than three (3) months prior to the date of the annual meeting of the Members of the Corporation, or of a special meeting called for the purpose of election of directors, the President of the Corporation shall appoint a nominating committee which should include three (3) General Members of good standing. Such nominating committee shall propose a slate of directors to be acted upon by the general members and shall accept any general member in good standing that has submitted their name 30 days in advance of the meeting where the elections will take place. 

Section 7. Nominations From The Floor - Nominations from the floor may be made for general members within good standing. 

Section 8. Compensation of Officers. The officers of the Corporation shall not receive compensation. 

Section 9. Officer Compensation. Officers shall be reimbursed for out of pocket expenses. 

ARTICLE VII - MEETING OF DIRECTORS 

Section 1. Annual Meeting - The annual meeting of the Board of Directors shall be held immediately after and at the same place where the annual meeting of the membership has been held. The meeting will be held for the purpose of electing officers, appointing committees, and for the transaction of any other business as may properly come before the Board. No notice shall be required for the annual meeting of the Board of Directors. 

Section 2. Meetings - Regular meetings of the Board of Directors shall be held monthly or as otherwise scheduled by the Board. Special meetings of the Board of Directors may be called at any time by the President. On the written request of any three (3) directors to the President, the President shall call a special meeting of the Board of Directors. 

Section 3. Conferencing Telephone Calls - Members of the Board of Directors may participate in a meeting of such Board by means of a conference telephone or similar communications equipment by means of which all persons participating in the meeting can hear each other at the same time and participation by such means shall constitute presence in person at a meeting. 

Section 4. Notice of Meetings - Except for the annual meeting of the Board of Directors, notice of the time, place, and purpose of any meeting of the Board of Directors shall be given, either written or oral, not later than ten (10) days prior to such meeting. 

Section 5. Quorum - At all meetings of the Board of Directors, a majority of the Board, excluding advisory directors, shall constitute a quorum for the transaction of business, and a vote by the majority of such quorum shall be sufficient to transact any and all business properly before the Board. 

Section 6. Action Without Meeting - Any action which might be taken at a meeting of the Board may be taken without a meeting if a memorandum of the action taken is made in writing and signed by all members of the Board. 

ARTICLE VIII - COMMITTEES 

Section 1. Establishment - The Board of Directors should establish an operating, and such other committees as it deems appropriate to advise it on matters affecting the business and affairs of the Corporation and the notification center. The members of these committees need not be directors of the Corporation. 

Section 2. Membership and Duties - Each committee shall have the number of members and such duties as the Board of Directors shall deem appropriate. 

Section 3. Meetings - Each such committee shall meet on the call of its chairman, upon not less than ten (10) days prior written or verbal notice. Ten day notice may be waived by unanimous consensus of the committee members. The chairman of each such committee shall be designated by and serve at the pleasure of the President of the Corporation. 

Section 4. Committee Expenses - The Board may, by resolution, approve the reimbursement of expenses incurred by committee members and, in addition, may set reasonable fees for the attendance at committee meetings. 

ARTICLE IX - OFFICERS AND DUTIES
Section 1. Officers - The officers of the Corporation shall consist of a President, Vice President, a Secretary and a Treasurer. Officers shall be chosen by the Board of Directors at the annual meeting of the Board of Directors. A vacancy in any office may be filled by the Board of Directors at any regular meeting or at any such meeting called for that purpose. The Corporation may from time to time have such other officers as the Board of Directors may deem necessary, with terms, authority, and duties as may be prescribed by the Board of Directors. 

Section 2. President - The President shall administer the affairs of the Corporation subject to the provisions of the Articles of Incorporation and Bylaws and such policies as may be adopted by the Board. He shall annually prepare a budget for the Corporation and upon its approval by the board shall have authority to disburse appropriated funds for purposes approved by the Board. He shall execute agreements on behalf of the Corporation which have been approved by the Board. He may appoint an agent to perform some of the administrative duties set forth above upon approval of the Board. 

Section 3. Vice President. The Vice President shall act on behalf of the President in the absence of the President. He shall perform various duties at the pleasure of the Board. 

Section 4. Secretary. The Secretary shall keep minutes, prepare reports, collect statistics at the pleasure of the Board. 

Section 5. Treasurer. The Treasurer shall be responsible for any funds of the Corporation coming into his possession; for the keeping of the accounting records; and for the preparation of such financial statements and reports as may be required by the Board. 

Section 6. Compensation of Officers. The officers of the Corporation shall not receive compensation. 

Section 7. Officer Compensation. Officers shall be reimbursed for out of pocket expenses.

ARTICLE X - NEGOTIABLE INSTRUMENTS
Section 1. Signature on Checks, Etc. - All checks, drafts, bills of exchange, notes, or other obligations or orders for the payment of money shall be signed in the name of the Corporation by such officer or officers, person or persons as the Board of Directors of the Corporation may from time to time designate by resolution. 

ARTICLE XI - INDEMNIFICATION
Section 1. Good Faith Actions - The Corporation shall indemnify any person who was or is a party, or is threatened to be made a party, to any threatened, pending, or completed action, suit, or proceeding, whether civil, criminal, administrative, or investigative, other than an action by or in the right of the Corporation, by reason of the fact that he is or was a director, officer, employee, or agent of the Corporation, or is or was serving at the request of the Corporation as an officer, agent, or representative in another corporation, partnership, joint venture, trust, or other enterprise, against expenses, judgments, fines, and amounts paid in settlement actually and reasonably incurred by him in connection with such action, suit, or proceeding, including attorneys' fees, if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests of the Corporation, and, with respect to any criminal action or proceeding, had no reasonable cause to believe his conduct was unlawful. The termination of any action, suit, or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself, create a presumption that the person did not act in good faith and in a manner which he reasonably believed to be in or not opposed to the best interests of the Corporation, and, with respect to any criminal action or proceeding, had reasonable cause to believe that his conduct was unlawful. 

Section 2. Exclusion for Negligence or Misconduct - No indemnification shall be made in respect of any claim, issue, or matter as to which such person shall have been adjudged to be liable for negligence or misconduct in the performance of his duty to the Corporation unless and only to the extent that the court in which such action or suit was brought or another court of competent jurisdiction shall determine upon application that, despite the adjudication of liability but in view of all the circumstances of the case, such person is fairly and reasonably entitled to indemnity for such expenses which the court shall deem proper. 

Section 3. Fees and Expenses - To the extent that a director, officer, employee, or agent of the Corporation has been successful on the merits or otherwise in defense of any action, suit, or proceeding referred to in Sections 1 and 2 above, or in defense of any claim, issue, or matter therein, he shall be indemnified against expenses actually and reasonably incurred by him in connection therewith, including attorneys' fees. 

Section 4. Coverage Determined by Board of Directors - Any indemnification under Sections 1 and 2 of this Article XII, unless ordered by a court, shall be made by the Corporation only as authorized in the specific case upon a determination that indemnification of the director, officer, employee, or agent is proper in the circumstances because he has met the applicable standard of conduct set forth in Sections 1 and 2. Such determination shall be made (a) by the Board of Directors by a majority vote of a quorum consisting of directors who were not parties to such action, suit, or proceeding, or (b) if such a quorum is not obtainable, or even if obtainable, a quorum of disinterested directors so directs, by independent legal counsel in a written opinion, or (c) by the majority vote of the General Members of the corporation. 

Section 5. Advance Payment for Fees and Expenses - Expenses incurred in defending a civil or criminal action, suit, or proceeding may be paid by the Corporation in advance of the final disposition of such action, suit, or proceeding as authorized by the Board of Directors in a specific case upon receipt of an undertaking by or on behalf of the director, officer, employee, or agent to repay such amount, in effect until it shall ultimately be determined that he is entitled to be indemnified by the Corporation as authorized in this Article XII. 

Section 6. Nonexclusive Remedy - The indemnifications provided by this Article shall not be deemed exclusive of any other rights to which those seeking indemnification may be entitled under any bylaw, agreement, vote of General Members, or disinterested directors, or otherwise, both as to action in his official capacity and as to action in another capacity while holding such office, and shall continue as to a person who has ceased to be a director, officer, employee, or agent and shall inure to the benefit of the heirs, executors, and administrators of such a person. 

Section 7. Insurance - The Corporation shall have the power to purchase and maintain insurance on behalf of any person who is or was a director, officer, employee, or agent of the Corporation against any liability asserted against him and incurred by him in any such capacity, or arising out of the status of such, whether or not the Corporation would have the power to indemnify him against such liability under the provisions of this Article XII. 

ARTICLE XII - AMENDMENTS
These Bylaws may be altered or repealed, or new Bylaws may be adopted by a majority vote of a quorum of the Board of Directors at any annual, regular, or special meeting duly convened after proper notice to the directors setting out the purpose of the meeting, subject to the power of the General Members to alter or repeal such Bylaws; provided, however, the Board shall not adopt or alter any Bylaw fixing the number, qualifications, classifications, or terms of office of the directors, but any such Bylaw may be adopted or altered only by the majority vote of a quorum of the General Members at any annual, regular, or special meeting duly convened after proper notice to the General Members setting out the purpose of the meeting. 

ARTICLE XIII - FISCAL YEAR
The fiscal year of the Corporation shall begin on the first day of January of each year and end on the last day of December of that year.

ARTICLE XIV - SEAL
The Board of Directors may, at its discretion, adopt and approve a corporate seal for the Corporation. 

ARTICLE XV - DISSOLUTION
In the event of dissolution of the Corporation, the assets hereof shall be applied and distributed as provided by the statutes applicable to public benefit non profit Wyoming corporations. Any discretion allowed in such statutes shall be exercised by the Board of Directors. 
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A BILL FOR AN ACT

 
RELATING TO A ONE CALL CENTER.

 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. The Hawaii Revised Statutes is amended by adding a new chapter, to be appropriately designated and to read as follows:

"CHAPTER

one call center

§    -1 Administration; governing provisions of other acts. This chapter shall be administered by the public utilities commission and the provisions of this chapter and of chapter 269, not inconsistent with this chapter, shall govern its administration; provided that sections 269-7.5, 269-8.2, 269-8.5, 269-9, 269-16 to 269-28, 269-30, 269-31, 269-34 to

269-43, and 269-71 to 269-111 shall not, in any respect, apply to the one call center. 

§    -2 Definitions. As used in this part, unless the context clearly requires otherwise:

"Agency" means any state or county department, commission, board, bureau, office, or other establishment of the state or county government or semi-autonomous part thereof.

"Approximate location of subsurface installation" means a strip of land not more than thirty inches on either side of the exterior surface of the subsurface installation, and does not refer to the depth of the subsurface installation.

"Center" means the one call center.

"Commission" means the public utilities commission.

"Committee" means the one call center advisory committee.

"Damage" means:

(1) The substantial weakening of the structural or lateral support of a subsurface installation;

(2) The penetration or destruction of any protective coating, housing, or other protective device of a subsurface installation; or

(3) The partial or complete severance of a subsurface installation.

"Demolition" means the wrecking, razing, rendering, movement, or removal of a structure or mass of material by means of tools, equipment, or the placement and discharge of explosives.

"Emergency" means a sudden, unexpected occurrence involving a clear and imminent danger, demanding immediate action to prevent or mitigate loss of or damage to life, health, property, or essential public services.

"Excavation" means any operation in which earth, rock, or other material in the ground is moved, removed, or otherwise displaced by means of tools, equipment, or explosives, including but not limited to the following: grading, trenching, digging, ditching, boring, drilling, auguring, tunneling, scraping cable or pipe plowing and driving, demolition, and dredging. "Excavation" shall not include any operation in which earth, rock, or other material in the ground is moved, removed, or otherwise displaced by means of tools, equipment, or explosives as part of improving an existing principal place of residence for one or two families, or improving or constructing an appurtenance thereto, on a parcel of land two acres or less in size, zoned for residential use, which is used or occupied or is developed, devoted, intended, or permitted to be used or occupied as a principal place of residence for one or two families.

"Excavator" means any person, including an operator, who performs any excavation, other than an operator whose employees are performing maintenance work on the operator's subsurface installation.

"Inquiry identification number" means the number issued by the center to every excavator who contacts the center for the purpose of excavating.

"One call center" means a private provider selected by the commission pursuant to section     -5 that provides advance warning to excavators of the location of subsurface installations in the area of an excavation for the purpose of protecting those installations from damage.

"Operator" means any person who owns, operates, or maintains a subsurface installation.

"Person" means any individual, firm, joint venture, partnership, corporation, association, agency, cooperative or joint stock association, contractor, subcontractor, operator, or other entity.

"Subsurface installation" means any pipeline, conduit, cable, duct, wire, sewer line, storm drain, vault, or other structure that is located underground.

"Working day" means every day from 7:00 a.m. to 5:00 p.m., except Saturday, Sunday, or any federal or state holiday.

§    -3 General duties and powers of the commission. The general duties and powers of the commission shall be to:

(1) Establish and administer a one call center that provides advance warning to excavators in this state of the location of subsurface installations in the area of an excavation for the purpose of protecting those installations from damage;

(2) Adopt, amend, or repeal rules pursuant to chapter 91 as it may deem necessary to effectuate this chapter. The rules adopted shall have the force and effect of law and may include but are not limited to rules that:

(A) Forbid acts or practices deemed by the commission to be detrimental to the accomplishment of the purposes of this chapter; and

(B) Require operators and excavators to make reports to the commission containing information that will enable the commission to improve the accomplishment of this chapter;

(3) Enforce this chapter and any rules adopted pursuant thereto;

(4) Issue binding interpretations or declaratory rulings, and conduct contested case proceedings pursuant to chapter 91; and

(5) Subpoena witnesses and documents, administer oaths, and receive affidavits and oral testimony, including telephonic and electronic communications.

§    -4 One call center advisory committee. The commission shall establish a one call center advisory committee as a governmental entity as defined under chapter 662D to advise the commission in implementing this chapter. The committee shall consist of fifteen voting members and one ex officio nonvoting member. Of the voting members:

(1) Nine shall be appointed by the commission to serve until successors are appointed by the commission. The appointments shall be as follows:

(A) One from the gas utility industry;

(B) One from the electric utility industry;

(C) One from the telecommunications utility industry;

(D) One from the pipeline operator industry;

(E) Two from the General Contractors Association of Hawaii;

(F) Two from the Building Industry Association of Hawaii; and

(G) One from the cable service industry;

(2) One shall be the representative of the city and county of Honolulu designated by the mayor of the city and county of Honolulu;

(3) One shall be the representative of the county of Hawaii designated by the mayor of the county of Hawaii;

(4) One shall be the representative of the county of Maui designated by the mayor of the county of Maui;

(5) One shall be the representative of the county of Kauai designated by the mayor of the county of Kauai;

(6) One shall be the director of the state department of transportation, or the director's representative; and

(7) One shall be the executive director of the division of consumer advocacy, department of commerce and consumer affairs, or the executive director's representative.

A representative of the center shall serve as an ex officio nonvoting member of the committee. 

(b) No member shall receive any compensation for the member's services.

(c) The committee shall advise the commission on:

(1) The establishment of rules;

(2) The setting of appropriate fees and assessments for the administration and operation of the center;

(3) The selection of the center provider;

(4) The enforcement of this chapter; and

(5) Other aspects regarding the establishment and operation of the center;

provided that the committee shall not advise the commission in the exercise of the commission's quasi-judicial, adjudicatory functions, or participate in the commission's deliberations. The committee shall be exempt from chapter 92.

§ -5 One call center established. (a) By January 1, 2006, the commission shall establish and begin administration of a one call center that provides advance warning to excavators in this state of the location of subsurface installations in the area of an excavation for the purpose of protecting those installations from damage. In establishing the center, the commission shall consider the availability of experienced center providers. The commission shall award administration of the center to the provider the commission determines to be best qualified to provide center services. In reviewing a provider's qualifications, the commission shall consider cost, quality of service, experience, and other factors the commission deems appropriate.

(b) Pursuant to rules adopted by the commission, all operators shall furnish to the center information relating to subsurface installations that the center may use to identify operators known to have subsurface installations in the area of a proposed excavation; provided that operators shall not be required to furnish to the center information relating to subsurface installations that are deemed confidential or proprietary.

§    -6 One call center financing. (a) To finance the establishment and operation of the center and the administrative costs of the commission, operators shall pay to the commission a fee in an amount and at a schedule determined by the commission. The commission may also assess fees on excavators. All fees paid by operators and excavators shall be deposited with the director of finance to the credit of the public utilities commission special fund.

(b) All operators of subsurface installations in this state shall share in the operational and administrative costs of the center, except where:

(1) All of the operator's subsurface installations are located on property owned exclusively by that operator; and

(2) The operator has not authorized another operator to use the property for any subsurface installation.

(c) The commission may accept revenues, compensations, proceeds, charges, penalties, grants, or any other payments in any form, from any public agency or any other source.

(d) Any agency required to participate may charge a reasonable fee in an amount sufficient to cover the administrative and operational costs required by this chapter.

(e) Civil penalties collected pursuant to this chapter shall be used by the commission to educate the operating and excavating community in Hawaii and to reduce the center's operating costs.

(f) Any operator or excavator that pays public utility fees to the commission pursuant to section 269-30 may petition the commission for approval to apply a portion of its public utility fee payments as a credit toward its center fees.

§    -7 Notification of excavation; inquiry identification number. (a) Except in an emergency, every excavator planning to conduct an excavation on public or private property shall notify the center of the excavation at least five working days but not more than twenty-eight calendar days prior to commencing excavation. The excavator shall provide to the center a description of the excavation site that includes the county, place, and address or description of where the excavation will take place, including but not limited to the nearest intersecting street, side of street, footages, or other tie-in measurements as needed. An excavator need not contact the center if the excavation is:

(1) On private property that is owned exclusively by the excavator; and

(2) No operator has been authorized to use the property for any subsurface installation.

(b) The center shall provide an inquiry identification number to an excavator who contacts the center and shall, on that same day, notify any operator known to have a subsurface installation in the area of the proposed excavation. The inquiry identification number shall remain valid for not more than twenty-eight calendar days from the date of issuance, and after that date shall require center revalidation. An excavator may revalidate the inquiry identification number by applying to the center for revalidation prior to expiration. The excavator shall maintain a valid inquiry identification number for the duration of the excavation.

(c) The center shall maintain a record of all notifications by and from excavators and operators for a period of not fewer than three years.

§    -8 Marking of excavation site. (a) The excavator shall delineate the area to be excavated with white spray chalk or other suitable markings prior to calling the center. The excavator shall indicate the entire dimension of the excavation by known industrial practices and display the excavator's name, abbreviations, or initials next to or in the white spray chalk markings to identify the excavation site.

(b) When an excavator delineates an area to be excavated with white spray chalk, the excavator shall delineate the area in a manner that shall not be:

(1) Misleading to the public using affected streets and highways;

(2) Subject to misinterpretation as a traffic or pedestrian control; and

(3) Construed as duplicative.

(c) Where an excavator determines that delineating with white spray chalk may be misleading, misinterpreted, or duplicative as specified under subsection (b), the excavator shall inform the center that the area to be excavated shall instead be identified with flags, stakes, or stake chasers marked with the excavator's name, abbreviations, or initials, to enable the operator to determine the area of excavation.

§    -9 Identification of subsurface installations by operator. (a) Any operator who receives timely notification from the center of any proposed excavation work pursuant to section -7(b) shall within five working days of that notification or before the start of the excavation work, whichever is later, or at a later time mutually agreeable to the operator and the excavator:

(1) Advise the excavator that the operator does not operate any subsurface installations that may be affected by the excavation;

(2) Advise the excavator of the approximate location of the operator's subsurface installations that may be affected by the excavation to the extent and degree of accuracy that the information is available in the records of the operator; 

(3) Make available to the excavator, for inspection and copying at the excavator's expense, information in that specific operator's or agency's records on the approximate location of that specific operator's or agency's subsurface installations that may be affected by the excavation to the extent and degree of accuracy that the information is available in that specific operator's or agency's records; or

(4) Locate and field mark in conformance with the American Public Works Association Uniform Color Code the approximate location and the number of subsurface installations that may be affected by the excavation to the extent and degree of accuracy that the information is available as determined through the use of standard locating techniques or based on the records of the operator.

The operator shall promptly notify the center when the operator has fulfilled the requirements of this section. After receiving this notification from all affected operators, the center shall promptly provide notice to the excavator that all affected operators have fulfilled the requirements of this section.

(b) The excavator shall notify the center of any operator's failure to comply with this section and of the applicable inquiry identification number.

§    -10 Commencement of excavation. The center shall not prohibit an excavator from beginning excavation work:

(1) After receiving notice that all affected operators have fulfilled the requirements of section -9; or

(2) Five working days after the excavator provides notice of the excavation to the center pursuant to section     -7(a); provided that this subsection shall not be construed as affording the excavator any immunity or protection from claims for damages or injuries relating to the excavation.

§    -11 Remarking of operator's subsurface installation. (a) The excavator shall take reasonable care to maintain an operator's field markings.

(b) If at any time during an excavation for which there is a valid inquiry identification number an operator's field markings are no longer reasonably visible, the excavator shall shut down the excavation and contact the center and request remarking of the subsurface installations. The center shall, on the same day, contact the operator and request remarking.

(c) Upon receiving timely renotification pursuant to this section, the operator shall within five working days, and to the extent necessary, remark those subsurface installations that may be affected by the excavation in conformance with section

    -9(a)(4). The operator shall promptly notify the center when the requirements of this section are fulfilled.

(d) The excavator may continue excavation:

(1) After the center notifies the excavator that the operator has fulfilled the requirements of section     -11(c); or

(2) Five working days after the excavator requests remarking pursuant to section     -11(b); provided that this subsection shall not be construed as affording the excavator any immunity or protection from claims for damages or injuries relating to the excavation.

(e) If the excavator maintains the operator's field markings, then the excavator, when extending a location request ticket through the center, shall not request the operator to remark the operator's subsurface installations.

(f) The excavator shall notify the center of any operator's failure to comply with this section and of the applicable inquiry identification number.

(g) This section shall not apply to operators who comply with section     -9(a)(1), (2), or (3).

§    -12 Excavation procedures. (a) The excavator shall exercise reasonable care when excavating in the vicinity of a subsurface installation.

(b) Before using any power-operated or power-driven excavating equipment, the excavator shall determine the exact location of subsurface installations in conflict with the excavation by first excavating down to the depth of the excavation with the appropriate hand tools within the area of the approximate location of the subsurface installations; provided that power-operated or power-driven excavating may be used:

(1) For the removal of any existing pavement if there are no subsurface installations contained in the pavement; or

(2) Within the approximate location of a subsurface installation by mutual agreement between the operator and the excavator.

(c) If after making every reasonable effort to locate the subsurface installation, the excavator cannot determine the exact location by hand excavation as set forth in subsection (b), the excavator shall request that the operator provide additional information through the center to locate the subsurface installation. The operator, within two working days, shall provide any information that is available to the operator to aid the excavator in determining the exact location.

(d) If after making every reasonable effort to locate the subsurface installation with the additional information provided pursuant to subsection (c) the excavator still cannot determine the exact location of the subsurface installation by hand excavation, the excavator shall notify the center. The center shall then:

(1) Require the operator to determine the exact location of the operator's subsurface installation with appropriate hand tools; or

(2) Allow the excavator to use powered equipment to continue the excavation, with or without on-site supervision by the operator; provided that this subsection shall not be construed as affording the excavator any immunity or protection from claims for damages or injuries relating to the excavation.

(e) Each excavator responsible for any excavation that results in contact with, exposure of, or damage to a subsurface installation, before continuing excavation in the immediate area of the subsurface installation shall:

(1) Immediately notify the operator of the location and nature of the damage and undertake any reasonable measures as requested by the operator; and 

(2) Allow reasonable time, consistent with industry practice, for any necessary repairs to be made to the subsurface installation.

(f) If the damage to a subsurface installation creates an emergency situation, the excavator shall:

(1) Immediately notify the enhanced 911 emergency service and the operator of the facility; and

(2) Minimize the hazard until the arrival of the enhanced 911 emergency service authority or the operator.

§    -13 Excavation permits. Prior to conducting an excavation, the excavator shall obtain all necessary permits from the appropriate agency or agencies pursuant to the laws, rules, regulations, procedures, and requirements governing the issuance of such permits.

§    -14 Penalties. (a) An action for the enforcement of penalties pursuant to this chapter shall be brought before the commission by the State, county, excavator, or any operator.

(b) Any excavator or operator who negligently violates, neglects, or fails in any particular instance to conform to or comply with any requirement of this chapter or any order or rule of the commission:

(1) Shall be subject to a civil penalty not to exceed $5,000 per day for each day such violation, neglect, or failure continues, to be assessed by the commission after a hearing in accordance with chapter 91; provided that the maximum penalty for related violations arising out of the same act, omission, or occurrence shall not exceed $100,000; and

(2) May be required, at the expense of the violator, to participate in an educational program conducted by the center; provided that any excavator who negligently violates section     -7(a) shall be required, at the expense of the excavator, to participate in an educational program conducted by the center.

(c) Upon written application filed within fifteen days after service of an order imposing a civil penalty pursuant to this section, the commission may remit or mitigate such penalty upon such terms as it deems proper. In determining whether such penalty should be remitted or mitigated, the commission may consider:

(1) The gravity of the violation;

(2) Whether the excavator or operator charged with the violation attempted in good faith to comply with this chapter, before and after notification of the violation; and

(3) Any history of previous violations of this chapter by the operator or excavator.

(d) If any penalties imposed pursuant to this section are not paid or complied with within such period as the commission may direct, the attorney general shall institute a civil action in circuit court for compliance of the same.

(e) In addition to civil penalties imposed, the nonprevailing party shall reimburse the prevailing party for legal fees and costs incurred by the prevailing party.

(f) Notwithstanding any other law to the contrary, this chapter shall not affect any remedies, civil or criminal, otherwise provided by law. This chapter, and compliance therewith, shall not be construed as altering or mitigating any liabilities, responsibilities, or obligations imposed by law, rule, agreement, or contract, or as affording any immunity or protection from claims for injuries or damages relating to the excavation. This chapter does not expressly transfer, and shall not be deemed to imply the transfer of, any liability between operators and excavators. No insurance policy shall provide coverage for any civil penalties imposed under this chapter.

§    -15 Hearings. (a) All hearings, investigations, and proceedings shall be governed by this section, chapter 91, and by rules of practice and procedure adopted by the commission, and in the conduct thereof, the technical rules of evidence need not be applied. No informality in any hearing, investigation, or proceeding, or in the manner of taking testimony shall invalidate any order, decision, or rule made, approved, or confirmed by the commission.

(b) Complaints may be made, in writing, by the commission on its own motion or by the State, county, excavator, or any operator, setting forth any act or thing done, or omitted to be done by any excavator or operator in violation or claimed to be in violation, of any requirement of this chapter or of any order or rule of the commission.

(c) All matters upon which complaint may be founded may be joined in one hearing, and no motion shall be entertained against a complaint for misjoinder of causes of action or grievances or misjoinder or nonjoinder of parties. In any review by the courts of orders or decisions of the commission, the same rule shall apply with regard to the joinder of causes and parties as herein provided. The commission shall not be required to dismiss any complaint because of the absence of direct damage to the complainant.

(d) Upon the filing of a complaint, the commission shall cause a copy thereof to be served upon the operator or excavator complained of. Service in all hearings, investigations, and proceedings pending before the commission may be made upon any person upon whom a summons may be served in any proceeding before the courts of this State, and may be made personally or by mailing in a sealed envelope, registered or certified, with postage prepaid. The commission shall fix the time when and place where a hearing will be had upon the complaint and shall serve notice thereof, not less than fifteen days before the time set for the hearing.

(e) At the time fixed for any hearing before the commission or the time to which the hearing has been continued, the complainant and the person complained of, and such persons as the commission allows to intervene, shall be entitled to be heard and to introduce evidence. The commission shall issue process to enforce the attendance of all necessary witnesses. After the conclusion of the hearing, the commission shall make and file its order, containing its decision which shall be based on findings of fact and conclusions of law therein stated. A copy of each order shall be served upon the person complained of, or the person's attorney.

(f) A complete record of all proceedings and testimony before the commission on any formal hearing shall be taken down by a reporter appointed by the commission, and the parties shall be entitled to be heard in person or by attorney. In case of an action to review an order or decision of the commission, a transcript of the testimony, together with all exhibits or copies thereof introduced, and of the pleadings, records, and proceedings in the cause, shall constitute the record of the commission, but the party or parties to the proceeding and the commission may stipulate that designated parts of the record need not be transmitted to the appellate court, as provided by the rules of the court.

§    -16 Reconsideration and rehearings. After any order or decision has been made by the public utilities commission, any party to the proceeding may apply once for reconsideration or a rehearing in respect to any matter determined in the proceeding and specified in the motion for reconsideration or rehearing. The motion for reconsideration or a rehearing shall be filed within ten days after the decision and order has been served and shall set forth specifically the ground or grounds on which the applicant considers the decision or order to be unlawful. No person shall in any court urge or rely on any ground not so set forth in the motion. A motion for reconsideration or rehearing shall not excuse any person from complying with and obeying any order or decision, or any requirement of any order or decision of the commission theretofore made, or operate in any manner to stay or postpone the enforcement thereof, except in such cases and upon such terms as the commission by order directs. If, after reconsideration or rehearing the commission is of the opinion that the original order or decision, or any part thereof, is in any respect unjust or unwarranted, or should be changed, the commission may abrogate, change, or modify it. The order or decision abrogating, changing, or modifying the original order or decision shall have the same force and effect as an original order or decision, but shall not affect any right or the enforcement of any right arising from or by virtue of the original order or decision unless so ordered by the commission.

§    -17 Appeals. From the order made on an application for reconsideration or rehearing by the public utilities commission under this chapter, an appeal shall lie in the manner provided in section 269-15.5."

SECTION 2. Section 269-30, Hawaii Revised Statutes, is amended to read as follows:

"§269-30 Finances; public utility fee. (a) Sections

607-5 to 607-9 shall apply to the public utilities commission and each commissioner, as well as to the supreme and circuit courts, and all costs and fees paid or collected pursuant to this section shall be deposited with the director of finance to the credit of the public utilities commission special fund established under section 269-33.

(b) There also shall be paid to the public utilities commission in each of the months of July and December of each year, by each public utility subject to investigation by the public utilities commission, a fee equal to one-fourth of one per cent of the gross income from the public utility's business during the preceding year, or the sum of $30, whichever is greater. This fee shall be deposited with the director of finance to the credit of the public utilities commission special fund.

(c) Each public utility paying a fee under subsection (b) may impose a surcharge to recover the amount paid above one-eighth of one per cent of gross income. The surcharge imposed shall not be subject to the notice, hearing, and approval requirements of this chapter; provided that the surcharge may be imposed by the utility only after thirty days' notice to the public utilities commission. Unless ordered by the public utilities commission, the surcharge shall be imposed only until the conclusion of the public utility's next rate case; provided that the surcharge shall be subject to refund with interest at the public utility's authorized rate of return on rate base if the utility collects more money from the surcharge than actually paid due to the increase in the fee to one-fourth of one per cent.

(d) Notwithstanding any provision of this chapter to the contrary, the public utilities commission may, upon the filing of a petition by a public utility, credit a public utility for amounts paid under subsection (b) toward amounts the public utility owes in one call center fees under section -6(f)." 

SECTION 3. Section 269-33, Hawaii Revised Statutes, is amended by amending subsections (a) and (b) to read as follows:

"(a) There is established in the state treasury a public utilities commission special fund to be administered by the public utilities commission. The proceeds of the fund shall be used by the public utilities commission and the division of consumer advocacy of the department of commerce and consumer affairs for all expenses incurred in the administration of chapters 269, 271, 271G,     , and 486J; provided that the expenditures of the public utilities commission shall be in accordance with legislative appropriations. On a quarterly basis, an amount not exceeding thirty per cent of the proceeds remaining in the fund after the deduction for central service expenses, pursuant to section 36-27, shall be allocated by the public utilities commission to the division of consumer advocacy and deposited in the compliance resolution fund established pursuant to section 26-9(o); provided that all moneys allocated by the public utilities commission from the fund to the division of consumer advocacy shall be in accordance with legislative appropriations.

(b) All moneys appropriated to, received, and collected by the public utilities commission that are not otherwise pledged, obligated, or required by law to be placed in any other special fund or expended for any other purpose shall be deposited into the public utilities commission special fund including, but not limited to, all moneys received and collected by the public utilities commission pursuant to sections 92-21, 269-28, 269-30, 271-27, 271-36, 271G-19,     -6,     -14, and 607-5."

SECTION 4. There is appropriated out of the public utilities commission special fund of the State of Hawaii the sum of $300,000 or so much thereof as may be necessary for fiscal year 2004-2005 to establish and operate a one call center, including the hiring of necessary staff.

The sum appropriated shall be expended by the public utilities commission to carry out the purposes of this Act.

SECTION 5. Nothing in this chapter shall be deemed or construed to preempt any federal law or regulation governing subsurface installations subject to federal jurisdiction.

SECTION 6. New statutory material is underscored.

SECTION 7. This Act shall take effect on July 1, 2004, and shall be repealed on June 30, 2009.
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PROPOSED STATE ONE-CALL LEGISLATION

UNDERGROUND FACILITY DAMAGE PREVENTION AND SAFETY ACT

An act relating to underground facilities, creating a state One-Call System for the protection of underground infrastructures; providing legislative intent; providing for participation by underground facility owners and operators; providing procedures; requiring notice of excavation and demolition; providing for liability of certain entities and the system providing civil and criminal penalties; providing an exemption for private individual property owners; and providing an exception for emergencies.

BE IT ENACTED BY THE LEGISLATURE OF STATE

SECTION 1.  SHORT TITLE; LEGISLATIVE INTENT

a.
It is the purpose of this act to aid the public by preventing injury to persons and/or property and preventing the interruption of services resulting from damage to an underground facility caused by excavation or demolition operations. 

b.
 It is the intent of this act to provide minimum recommended guidelines for uniform state One-Call legislation.

c.
This act may be cited as the “Underground Facility Damage Prevention and Safety Act”.

SECTION 2.  DEFINITIONS

As used in this article the following definitions apply:

a.
“Tolerance zone” means a strip of land not less than 18 inches on either side measured from the outer edge of the exterior surface of the underground facility.

b.
“Days” means business days, excluding Saturdays, Sundays and any recognized holidays by the state.  “Hours” is meant to include all of the hours of a day.

c.
“Damage” means any impact upon or contact with, including without limitation, penetrating, striking, scraping, displacing, or denting, however slight, the protective coating, housing, duct, or other protective devices of any underground facility, or the removal or weakening of any lateral or vertical support from any underground facility, or the severance partial or complete, of any underground facility.

d.
“Demolish” or “demolition” means any operation by which a structure or mass of material is wrecked, razed, rended, moved, or removed by means of any tool, equipment, or discharge of explosives, or any disturbances of the earth in any manner on public or private lands which could damage any underground facility.

e.
“'Design locate request” means a communication to the notification center in which a request for locating existing utility facilities for bidding, predesign, or advance planning purposes is made.  A design locate request may not be used for excavation

purposes.

f.
“Emergency” means a sudden, unexpected occurrence, involving a clear and imminent danger, demanding immediate action to prevent or mitigate loss of, or damage to, life, health, property, or essential public services.  “Unexpected occurrence” includes, but is not limited to, fires, floods, earthquakes or other soil or geologic movements, riots, accidents, vandalism, or sabotage that cause damage to an underground facility requiring immediate repair.

g.
“Excavation” means any operation in which earth, rock, or other material in the ground is moved, removed, or otherwise displaced by means of tools, equipment, or explosives in any of the following ways, including but not limited to: grading, trenching, digging, ditching, drilling, augering, boring, tunneling, scraping, cable or pipe plowing or driving, cable mining or salvage.

h.
“Excavator” means any person, firm, contractor or subcontractor, owner, operator, utility, association, corporation, partnership, sole proprietor, business trust, public agency, or other entity which, with their, or his or her, own employees or equipment performs any excavation.

i.
“Field mark” means stakes, paint, pin flags or temporary marks made in some other customary manner, placed in accordance with the APWA Uniform Color Code that identifies the approximate location of an underground facility.

j.
“Inquiry identification number” means the number that is provided by the notification center to every person who contacts the center.

k.
"Mechanized equipment" means equipment operated by means of mechanical power including trenchers, bulldozers, power shovels, augers, backhoes, scrapers, drills, cable and pipe plows and other equipment used for plowing-in or pulling-in cable or pipe. 

l. 
“Notification center” means a singular nonprofit association of Owner/Operators’ of underground facilities that receives and transmits advance warning of excavations or other work close to existing underground facilities, for the purpose of protecting those facilities from damage, removal, relocation, or repair, as defined in Section 3 of this Act.

m.
“Owner/Operator” means a person who owns, operates or controls an underground facility.  A person is not considered an Owner/Operator solely because the person is an owner or tenant of real property where underground facilities are located if the underground facilities are used exclusively to furnish services or commodities on that property, unless the underground facility crosses a public right of way, or unless the person is the state, a state agency, or a local government unit.

n.
“Person” means any individual acting on his or her own behalf, sole proprietor, corporation, partnership, association, joint venture, or public agency.

o.
“Project Engineer” means any architect, engineer, planner, estimator or other person who prepares plans that requires excavation as herein defined.

p.  
“Proposed excavation work” means any excavation activity, or excavation planning and design work. 

q.
“Public improvement” means any construction, reconstruction, improvement, enlargement, alteration, or repair of a building, highway, drainage system, water system, road, street alley, sewer, ditch sewage disposal plant, water works, and all other structures or works of any nature by a public agency.

r.
“Public agency” means the state, local or municipal government and any political subdivision thereof.

s.
“Underground facility” means any public or private facility which is buried, placed below ground, or submerged on any Owner/Operator’s right-of-way, easement, or permitted use which is being used or will be used in connection with the storage or conveyance of water, power, communications, petroleum products, natural gas, sewage, or other such substances transported underground; and includes, but is not limited to, pipes, ducts, sewers, conduits, cables, valves, lines, and associated underground equipment.  For the purposes of this act, a liquefied petroleum gas line is not an underground facility unless such line is subject to the requirements of Title 49, Code of Federal Regulations, provided there is no encroachment on any Owner/Operator’s right-of-way, easement, or permitted use.

SECTION 3.  NOTIFICATION CENTER STRUCTURE

a.
There shall be a single, comprehensive statewide one-call notification center, in accordance with the Act, to provide notice of all excavations or demolitions near underground facilities.
b.
The notification center shall be incorporated or operated as a non-profit corporation and governed by a board of directors that represents and is elected by facility owners/operators, excavators, locators, and other stakeholders involved in underground utility damage prevention.
c.
All Owner/Operators, as defined in this act, shall participate in and share in the costs of one statewide notification center established pursuant to Section 4.  Costs for the notification center shall be shared, in an equitable manner for services received, by facility owners/operators as determined by the center's board of directors.  Political subdivisions with a population of less than (two thousand persons) or municipal authorities having an aggregate population in the area served by the municipal authority of less than (five thousand persons) shall be exempt from payment of any service, but shall participate in the notification center and locate their underground facilities. 

d.
The notification center shall maintain a list showing the counties within which its participating utilities maintain gas pipes and other underground utility facilities. The center shall also maintain a list of the name, address, and telephone number of the office, department, or other source from or through which information respecting the location of gas pipes and other underground utility facilities of its participating utilities facility owners or operators may be obtained.

SECTION 4.  ELEMENTS OF THE NOTIFICATION CENTER

The notification center shall:

a.
Operate in all areas of the state containing underground facilities;

b.
Receive and distribute advance notifications of excavations or demolitions to all member underground facility Owner/Operators for the purpose of marking underground facilities, except as provided by this Act;

c.
Develop and implement a public awareness/damage prevention program to educate the general public, excavators, and Owners/Operators, about the one-call telephone number and the requirements and penalties of the Act;

d.
Establish a single, nationally-accessible, toll-free telephone and facsimile number, available 24 hours a day, 365 days a year, to receive and record the information provided by excavators and to respond to information requests from excavators and project engineers.

e.
Transmit prompt notification to Owner/Operators on a 24-hour a day, seven-day a week basis; and

f.
Maintain professional liability and errors and omissions insurance to cover duties created by this Act.

SECTION 5.  PLANNED EXCAVATION; INQUIRY; TIME; MARKING AREA; IDENTIFICATION NUMBER; NOTIFICATION OF A MEMBER WITH UNDERGROUND FACILITIES; RECORDS

a.
Except in an emergency, every person planning to conduct any excavation or demolition operation shall inform the notification center of the intended excavation, at least 2 business days, but not more than 14 calendar days, prior to commencing that excavation.

b.
In addition to providing a clear description of the planned excavation area, when the excavation site cannot be clearly and adequately identified on the locate ticket, the excavator should designate the route and/or area to be excavated by using white paint or other suitable means prior to the arrival of the locator.

c.
The notification center shall provide an inquiry identification number to the person who informs the center pursuant to this section and shall promptly notify any member who has a underground facility in the area of the proposed excavation.  An inquiry validation number will be valid for 14 calendar days beginning two business days after notification of intent to excavate.  

d.
A record of all notifications by excavators and Owner/Operators to the notification center shall be maintained in accordance with applicable statutes.  The records shall be available for inspection by the excavator and any member, or their representative, during normal working hours and according to guidelines for inspection as may be established by the notification centers.

e. An excavator shall provide the following information to the notification center: the excavator’s name, address, telephone number and facsimile number, that of his/her employer if subcontracting and the project owner; the nature and extent of the excavation or demolition, including, but not limited to, the type of work being done, the depth if known; whether directional boring will be used; the start date and time; duration of the work, and the location of the work.  For purposes of locating the work, the excavator may supply the closest street address, road crossing, or intersection, the applicable railroad milepost, county, township and range, or other location identifier in unincorporated areas.

f.
The notification center shall provide to the excavator a list of all owners/operators being notified of the intended notification at the time of the excavator’s notification.

SECTION 6.  MARKING UNDERGROUND FACILITIES; NONCOMPLIANCE WITH REQUIREMENT; RECORDS

a.
Any Owner/Operator of a underground facility who receives timely notification of any proposed excavation work in accordance with Section 5 shall, within 2 business days of that notification, or before the indicated start of the excavation work, whichever is later, or at a later time mutually agreeable to the Owner/Operator and the excavator, locate and field mark the approximate location of its facility(s). 

b.
Any Owner/Operator who receives timely notification of any proposed excavation work in accordance with Section 5 shall make reasonable efforts to communicate directly, either with the notification center or to the excavator, that it has responded to the notification and indicate what that response entailed.  Communication may include one or more of the following:  marking the facilities, telephone communication or voice-mail, facsimile, email or use of an automated response system.  Reasonable efforts are defined as (3) three attempts of any of the above stated communication methods.

c.
Every Owner/Operator of an underground facility shall field mark the location of an underground facility in conformance with the current marking requirements set forth by the American Public Works Association.

d.
The excavator shall notify the notification center of any obvious failure of an

Owner/Operator to comply with this section before any excavation commences.  The excavator may proceed if such excavator exercises due care and caution to prevent damage to any underground facility.

SECTION 7.  EXCAVATING NEAR UNDERGROUND FACILITIES

When excavating within the tolerance zone, the excavator shall do all of the following:

a.
Plan the excavation to avoid damage to or minimize interference with the underground facilities in and near the construction area.

b.
Determine the exact location of any marked underground facility utilizing non-invasive methods of excavation.  Methods to consider include hand digging, pot holing, soft digging, vacuum excavation methods or any other methods with the approval of the facility Owner/Operator. For parallel type excavations, the existing facility shall be exposed at intervals as often as necessary to avoid damages. 

c. 
Maintain 18” clearance between any underground facility and the cutting edge or point of mechanized equipment.

d.
Provide such support for underground utilities in and near the construction area, including backfill operations, as may be reasonably required by the operator for the protection of such utilities.


e.
When utilizing a trenchless excavation technique, perform electronic monitoring of the drilling head during the backream procedure as well as the pilot hole drilling.

f.
Protect and preserve the markings of approximate locations of underground facilities until those markings are no longer required for proper and safe excavations. If, at any time during an excavation, an Owner/Operator’s field markings are no longer reasonably visible, the excavator shall notify the notification center.  The notification center shall contact all known members who have underground facilities in the area of the excavation.  Upon receiving timely notification or renotification pursuant to this subsection, the Owner/Operator shall re-locate and re-mark, as soon as possible, but no later than 48 hours, those underground facilities that may be affected by the excavation to the extent necessary, in conformance with this section. 

g.
As soon as any damage to a underground facility or its protective facilities, including grounding and warning tape, is discovered, report the type and location of the damage to the notification center and the Owner/Operator, if known, and cooperate to mitigate damages to the extent reasonably possible, including the provision of in-kind work by the excavator where technical or specialty skills are not required by the nature of the underground facility.  Such in-kind work may be under the supervision and pursuant to the specifications of the Owner/Operator. 

h. 
Immediately report to the Owner/Operator and, appropriate law enforcement agencies and fire departments, any damage to a underground facility that results in escaping flammable, corrosive, explosive, or toxic liquids or gas, and take reasonable actions needed to protect persons or property and to minimize safety hazards until those agencies and departments and the Owner/Operator arrive at the scene.

SECTION 8.  PROJECT ENGINEER’S RESPONSIBILITY – Design Locate Requests

a. 
Any person may submit a design locate request to the notification center.  Such design locate request shall: (1) Describe the tract or parcel of land for which the design locate request has been submitted with sufficient particularity, as defined by policies developed and promulgated by the notification center, to enable the facility owner or operator to ascertain the precise tract or parcel of land involved; and (2) State the name, address, telephone number and facsimile number of the person who has submitted the design locate request, and the company name of the project owner. 

b.  
Within ten working days after a design locate request has been submitted to the notification center for a proposed project, the facility owner or operator shall respond by one of the following methods:  (1) Designate the location of all utility facilities within the area of the proposed excavation;  (2) Provide to the person submitting the design locate request the best available description of all utility facilities in the area of proposed excavation, which might include drawings of utility facilities already built in the area, or other facility records that are maintained by the facility owner or operator; or (3) Allow the person submitting the design locate request or any other authorized person to inspect or copy the drawings or other records for all utility facilities within the proposed area of excavation.

SECTION  9.  PERMIT VALIDITY CONTINGENT ON COMPLIANCE

Before commencing any excavation activity, an inquiry identification number issued by the notification center must be provided to any public agency requiring an excavation permit.  No permit to excavate issued by a public agency shall be valid unless and until the excavator has also provided an inquiry identification number issued by the notification center to the public agency issuing the permit.

SECTION 10.  PUBLIC AGENCIES

The requirements of this Act apply to public agencies which own or operate underground facilities and/or which perform excavation or demolition, with the exception of underground emergency repair to traffic control devices used on any street or highway under the agency’s jurisdiction.  The public agency shall notify the notification center of the emergency repair site at the earliest opportunity and take all reasonable precautions to protect any underground facility. 

SECTION 11.  VIOLATIONS; PENALTIES; OTHER REMEDIES; GOVERNMENT IMMUNITY; ACTIONS

a.
Any person who violates the requirements of this Act shall:

(1) On the first offense, receive a written warning notification and / or be required to complete a damage prevention education program provided by the notification center.

(2) On the second offense within a 12-month period, be subject to a civil penalty for a minimum of $250 and required to repeat the damage prevention education program provided by the notification center.

(3) On subsequent offenses within a 12-month period, be subject to a civil penalty for a minimum of $500 per violation and referral to the appropriate licensing board.

(4) Any person who knowingly and willfully violates any of the provisions of this article is subject to a civil penalty in an amount not to exceed fifty thousand dollars ($50,000).
b.
Good faith, flagrancy, or magnitude of an offense may permit deviation from subsection 11(a). In determining the amount of any penalty, the following shall be considered: (1) the nature, circumstances and gravity of the violation; (2) the degree of the person's culpability; (3) the person's history of prior offenses; (4) the person's level of cooperation with the requirements of this regulation; (5) effect of the penalty on the person's ability to continue business; (6) and the good faith on the part of the person in attempting to remedy the cause of the violation shall be considered.

c.
An action to recover a civil penalty under this section may be brought by an owner or operator, excavator, aggrieved party, district attorney or the attorney general.  Venue for such an action shall be proper in the district or county court for the county in which the owner or operator, excavator, or aggrieved party resides or maintains a principal place of business in this state or in the county in which the conduct giving rise to a civil penalty occurred.

d.
Any civil penalty imposed pursuant to this section, including reasonable attorney’s fees, shall be paid to the prevailing party.
e. 
The penalties provided in this article are in addition to any other remedy at law or equity available to an excavator or to the owner or operator of a damaged underground facility.

f.
No civil penalty shall be imposed under this section against an excavator or owner or operator who violates any of the provisions of this section if the violation occurred while the excavator or owner or operator was responding to a service outage or other emergency; except that such penalty shall be imposed if the violation was willful or malicious.

g. 
This section shall not be construed to limit any other provision of law granting governmental immunity to state or local agencies or to impose any liability or duty of care not otherwise imposed by law upon any state or local agency.  

h. 
Except as otherwise specifically provided in this article, this section is not intended to affect any civil remedies otherwise provided by law for personal injury or for property damage.

i.  
Any person who willfully or maliciously removes a marking used by an owner or operator to mark the location of any underground facility, except in the ordinary course of excavation, is guilty of a misdemeanor, and, upon conviction thereof, in addition to any order for restitution, shall be punished by a fine of not more than five thousand dollars for each offense, by imprisonment for not more than one year or by both such fine and imprisonment.

j.
The state commerce or corporate commission shall administer penalties and/or fines.  For any disputed penalties and/or fines, the commission will establish an Advisory Committee consisting of impartial representatives from the excavating industry, the locating industry, the notification center staff or board of directors, a utility owner/operator, and the general public.

k.
The state shall establish a Special Fund solely composed of funds collected from fines resulting from violation of this Act.  All fines recovered under this Act shall be paid into the Fund and shall be distributed annually as a grant to the notification center to be used specifically for supplementing the existing public awareness/damage prevention program to educate the general public, excavators, and Owners/Operators.

SECTION 12.  LIABILITY; DAMAGES

a. Whenever a person has violated, intends to violate, or will violate any provision of this Act, the state or any person may institute a civil court action for injunctive relief.

b. 
If any underground facility is damaged as a proximate result of a excavator’s failure to comply with the provisions of this Act, that person shall be liable to the Owner/Operator of the underground facility for any cost or damage incurred by the Owner/Operator in restoring, repairing, replacing its damaged underground facility, and/or other consequential damages, including but not limited to loss of product, interruption of service occurring because of the damage or injury to the underground facility, together with reasonable costs and expenses of suit, if any, including reasonable attorneys’ fees, provided the Owner/Operator is a member of the notification center.  Additionally, the person shall be liable for any injury or damage to persons or property resulting from the damage to the underground facility, and shall indemnify, defend and hold harmless the affected Owner/Operator against any and all claims or actions, if any, for personal injury, death, property damage or service interruption proximately caused by the damage to the underground facility.

c. 
If any underground facility is damaged as a proximate result of an owner’s/operator’s failure to comply with the provisions of this Act, that owner or operator shall forfeit any claim for damages to its underground facility arising from the excavation against an excavator who has complied with the provisions of this Act.  The Owner/Operator shall be liable for any reasonable cost or damage incurred directly by the excavator as a result of any delay in the excavation project while the underground facility is restored, repaired, replaced together with reasonable costs and expenses of suit, if any, including reasonable attorneys’ fee.  Additionally, the Owner/Operator shall be liable for any injury or damage to persons or property proximately caused by the Owner/Operator’s failure to comply with the provisions of this Act, and shall indemnify, defend and hold harmless the affected excavator against any and all claims or actions, if any, for personal injury, death, property damage or service interruption proximately caused by the Owner/Operator’s failure to comply.

SECTION 13.  NEGLIGENCE PER SE

Violation of this Act by an excavator or Owner/Operator shall constitute negligence per se.

SECTION 14.  ALTERNATIVE DISPUTE RESOLUTION

The notification center shall create a voluntary alternative dispute resolution program in consultation with its members and all affected parties.  The alternative dispute resolution program shall be available to all owners or operators, excavators, and other interested parties regarding disputes arising from damage to underground facilities including but not limited to, any cost or damage incurred by the owner or operator or the excavator as a result of any delay in the excavation project while the underground facility is restored, repaired or replaced, exclusive of civil penalties set forth in Section 11, that cannot be resolved through consultation and negotiation.  The alternative dispute resolution program shall include mediation, arbitration, or other appropriate process of dispute resolution.  The issue of liability and amount of damages under (state) law may be decided by the appointed arbitrator or by the parties in mediation.  Nothing in this section shall be construed to change the basis for civil liability for damages.
SECTION 15.  EXEMPTION AND EXCEPTIONS

This article does not apply to any individual private owner of real property who excavates on the property, not requiring a permit issued by a state or local agency, and not bordering on railroad or public rights-of-way.  This exemption does not apply to a contractor or any other professional hired to perform the excavation.

The provisions of this Act do not apply to making excavation or demolition during an emergency, provided that the notification center is notified at the earliest opportunity and all reasonable precautions have been taken to protect underground facilities.

SECTION 16.  NON-DELEGABLE DUTY

An Owner/Operator or excavator subject to performance of duties imposed by this Act shall not delegate their responsibilities to any other person or related entity for those duties imposed by this Act. 
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